
IIUSA.ORG  |  1  VOL. 11, ISSUE #1, APRIL 2022



IIUSA.ORG  |  2  VOL. 11, ISSUE #1, APRIL 2022

AD

Pine State Regional Center
Little Rock, Arkansas, USA
+ 1.501.374.9247  |  www.eb5pinestate.com

IIUSA Ad 8.5x11in Full Page.indd   1 2022/2/18   18:08:11



IIUSA.ORG  |  3  VOL. 11, ISSUE #1, APRIL 2022

BOARDOFDIRECTORS
PRESIDENT
Robert Kraft (2017-Present)
FirstPathway Partners

VICE PRESIDENT
William Gresser (2017-Present)  
EB-5 New York State Regional Center

SECRETARY-TREASURER
Stephen Strnisha (2016-Present) 
Cleveland International Fund

DIRECTORS
Christine Chen (2021-Present), 
CanAm Enterprises
Eren Cicekdagi (2018-Present)  
Golden Gate Global
Rush Deacon (2019-Present)  
Pine State Regional Center
Daniel J. Healy (2013-2015,  
2016-Present) Civitas Capital Group
Patrick F. Hogan (2010-Present)  
CMB Regional Centers
Joseph McCarthy (2018-Present)  
American Dream Fund
Mariza McKee (2019-Present)  
Kutak Rock
David Souders (2015-Present)  
Todd  Associates, Inc.
Abteen Vaziri (2018-Present)  
Brevet Capital
Cletus M. Weber (2015-Present)  
Peng & Weber, PLLC

HONORARY MEMBERS 
DIRECTOR EMERITUS   
Henry Liebman  
Founding Director (2005-2012) 
American Life, Inc.
Tom Rosenfeld   
Director (2011-2017)  
CanAm Enterprises

PRESIDENT EMERITUS  
K. David Andersson  
President (2010-2017)  
Whatcom Opportunities Regional Center
Stephen W. Yale-Loehr  
President (2005-2010)    
Miller Mayer LLP

VICE PRESIDENT EMERITUS  
Robert C. Divine    
Vice President (2010-2017) 
Baker Donelson Bearman, Caldwell & 
Berkowitz, PC

GOVERNMENT & PUBLIC AFFAIRS
COMMONWEALTH STRATEGIC 
PARTNERS

COMMITTEE CHAIRS 

BEST PRACTICES  

BUDGET & FINANCE  
Stephen Strnisha  
Cleveland International Fund

EDITORIAL   
Lincoln Stone, SGG Immigration

MEMBERSHIP & INVESTOR 
MARKET DEVELOPMENT
Laura Kelly, NES Financial

PUBLIC POLICY   
Irina Rostova, Rostova Westerman 
Law Group, PA 

STAFF MEMBERS
Aaron Grau, Executive Director
Ashley Sanislo Casey, Director 
of Education and Professional 
Development 
Lee Li, Director of Policy Research & 
Data Analytics
McKenzie Penton, Director of Events 
and Business Development

LEADERSHIPCIRCLE

Copyright ©2022 IIUSA. Every effort has been made to ensure that the 
information contained in this guide is complete and accurate at the time 
of publication. All questions and concerns regarding this publication 
can be directed to IIUSA, 655 15th Street NW, Suite 800, Washington, 
DC 20005, 202-795-9669 or info@iiusa.org.

IIUSA has no direct affiliation 
with, nor endorses the products/
services of, any companies that 
are advertising in this magazine.

TABLEOFCONTENTS
VOLUME 11, ISSUE #1, APRIL 2022

4 WELCOME

Letter from the Editor

IIUSA Editorial Committee

CONTACT IIUSA
655 15th Street NW, Suite 800, Washington, DC 20005

info@iiusa.org (202) 795-9669

18

22

27

29

36

40

42

45

47

51

54

5 EVENT HANDBOOK

5

6

7

13

14

Thank You 2022 Sponsors

Thank You 2022 Partners

Meet Our 2022 Sponsors

Hotel Map

Schedule of Events

The Slow Train to Nowhere: Why 
USCIS Processing Times Are 
Impervious to Improvement

F-1 Students, Finders and Bad 
Actors:  Saving Reg D and Reg S 
Private Offerings from Blowing Up

Impact of USCIS Withdrawal of 
Appeal on 2019 EB-5 Modernization 
Regulations

An Analysis and Protocol for 
Determining Legal Remedies for 
EB-5 Investments in Distressed 
Projects

My EB-5 Case Was Denied. What 
Do I Do Now?

Innocent Investors Might Finally 
Escape EB-5 Hell in Vermont

SEC Compliance and the Battle for 
EB-5 Integrity Reform Legislation

Geographic Redeployment 
Requirement: Litigation Update

Latest Form I-526 Petition Data 
Highlight Increasing Diversification 
and New Opportunities Among EB-5 
Investor Markets Across the Globe

We Achieved Long-Term 
Reauthorization…. What Comes 
Next?

The EB-5 Regional Center Program: 
Rise of the Phoenix



IIUSA.ORG  |  4  VOL. 11, ISSUE #1, APRIL 2022

IIUSA Editorial
Committee

MATT HOGAN
CMB Regional Centers

Letter from
the Editor

CATHERINE DEBONO HOLMES
Jeffer Mangels Butler & Mitchell LLP

JOSEPH BARNETT
Wolfsdorf Rosenthal LLP

MARISA MARCONI
Pinnacle Plan Writing

MICHAEL HOMEIER
Law Office of Michael G. Homeier PC

REID THOMAS
JTC Americas

MICHAEL KESTER
Impact DataSource

SUSAN PILCHER
SGG Immigration

OSVALDO F. TORRES
Torres Law

SCOTT BARNHART 
Barnhart Economic Services

LINCOLN STONE
SGG Immigration
(Committee Chair)

Dear Readers:

By the time this edition of the Regional Center Business 

Journal is in your hands, at the EB-5 Industry Forum, 

most stakeholders will have at least some familiarity 

with the EB-5 Reform and Integrity Act of 2022. With 

the President’s March 15 signature on consolidated 

appropriations legislation, the new EB-5 legislation became 

a reality. This is the first substantial rewrite of the EB-5 visa 

law since it was enacted more than 31 years ago.

While the EB-5 industry must be heartened by the 5-year 

extension Congress authorized for the EB-5 regional 

center program, that most welcome development is 

coupled with a new set of questions and challenges for 

stakeholders. Regulations, policies, and implementation 

generally, are exceedingly important as stakeholders strive 

to adopt effective protocols for compliance with the new law.

The articles featured in this edition of the Journal address 

just some of the practice-oriented topics and challenges 

that will continue to linger for the foreseeable future. One 

certainty is that more advocacy is needed on behalf of EB-5 

investors in their ongoing quest for full immigration status.

With so many fresh issues before us now that EB-5 reform 

is here, your ideas, insights, and written work are most 

welcome within the future editions of the Journal.

Lincoln Stone
SGG Immigration
Chair, IIUSA Editorial Committee
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Fragomen’s Worldwide Private Client Practice helps 

high net worth individuals, their families, and their 

advisors navigate the legal complexities of immigration 

requirements related to investment and entrepreneurial 

opportunities in the United States of America.

A WORLD OF DIFFERENCE 
IN  IMMIGRATION 

THANK YOU TO OUR 2022
EB-5 INDUSTRY FORUM PARTNERS
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Brevet Capital (“Brevet”) is a leading credit investment and specialty finance firm with over 23 
years of investment management experience advising and structuring over $20 billion in successful 
transactions. Brevet is an SEC Registered Investment Advisor with nearly $2 billion in assets under 
management across a family of five funds. Brevet’s experienced management team has a successful 
track record of creating exclusive and often proprietary financing solutions for our partners, focused 
on risk adjusted returns with an emphasis on government transactions that are sustainable through 
multiple economic cycles. 

Federal, state, and municipal agencies often turn to Brevet for strategic solutions to complex 
government programs. Brevet serves as a strategic resource for private middle market companies by 
providing “finance as a service” through guidance and bespoke financing solutions necessary to help 
secure government contracts and effectively complete projects.

CMB Regional Centers, the leader in 
the EB-5 industry, is one of the oldest 
active regional center operators with 
25 years of experience. Nearly 6,000 
families from 103 countries have 
chosen to invest in one of CMB’s 78 
EB-5 investment opportunities. As of 

today, CMB has helped more than 5,000 investors receive I-526 
approval, over 1,800 investors achieve I-829 approval to live 
and work permanently in the United States, and have returned 
capital to over 2,100 investors. There are very few regional 
centers that can come close to this level of success for their EB-5 
investors and families.

LCR Capital Partners 
is a private investment 
and advisory services 
firm that serves 
families interested in 
global opportunities. 

LCR has helped over 850 clients move to 
the United States via the EB-5 Immigrant 
Investor Visa, which grants investors 
and their immediate family members 
US Green Cards. LCR also works with 
the E-2 Investor Visa, the Portuguese 
Golden Visa, and Grenada’s Citizenship 
by Investment program which are all 
government-approved investments. 
Through its affiliates, International 
Investors Mortgage and LCR Wealth the 
firm also offers US loan solutions and 
SEC-registered wealth management. 

With 35 years 
of experience 
promoting 
immigration-linked 
investments in the 

United States and Canada, CanAm has a long 
and established track record. Basing its business 
on a reputation of credibility and trust, CanAm 
has financed more than 60 project loans and 
raised $3 billion USD in EB-5 investments. 
To date, CanAm has repaid more than $2 
billion investment capital, representing over 
4,000 investor-families. CanAm exclusively 
operates seven USCIS-designated regional 
centers that are in the city of Philadelphia, the 
Commonwealth of Pennsylvania, the states 
of California, Hawaii, Florida, Texas, and the 
Metropolitan Region of New York. For more 
information, please visit canamenterprises.com.

THANK YOU TO OUR 2022
EB-5 INDUSTRY FORUM SPONSORS

JTC Americas is the US division of JTC Group, a multi-
jurisdictional provider of fund, corporate and private client 
services. Listed on the London Stock Exchange’s FTSE 250 
Index, JTC Group administers more than $130 billion in assets 
and employs more than 1,200 people in 26 offices worldwide. 
JTC Americas is a leader in specialty financial administration, 
serving markets characterized by high administrative complexity, 
elevated transaction security needs and challenging compliance 
requirements. aFor more information, visit jtcamericas.com.

Carrasquillo Law Group (CLG)is a boutique law 
firm consisting of a multi-disciplinary group of 
attorneys from various practice areas, offering 
our clients – both domestic and international 
– a deep level of advisory experience regarding 
both their business and legal needs. 
Our attorneys come from large law firms and 
international practices and understand the 
needs of our entrepreneurial-minded clients. 
CLG’s practice areas include Corporate & 
Securities, Immigration, Real Estate & Finance, 
International Tax, Litigation and Compliance 
Services. The EB-5 practice group focuses on 
all aspects of the EB-5 program. We bring 
an international perspective with a local 
understanding to our clients.
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25 YEARS OF SUCCESS IN EB-5

www.cmbeb5visa.com      info@cmbeb5visa.com      +1-469-638-8801
5910 N Central Expy, Suite 1000, Dallas, TX 75206

$14B
Total Economic

Bene�t

$3.1B
In Capital Raised

100%
Project Approval

5,800+
Investors

Group 53 - HW Logistics II

Group 26 - Cecil Commerce Center

Group 25-West Koeing Flats

EST. 1997



IIUSA.ORG  |  9  VOL. 11, ISSUE #1, APRIL 2022

20
22

 II
U

SA
 E

B-
5 

IN
D

U
ST

RY
 F

O
RU

M
 H

A
N

D
BO

O
K

MEET OUR 2022
EB-5 INDUSTRY FORUM SPONSORS

Certified by United 
States Citizenship and 
Immigration Services 
(USCIS) as an EB-5 

Regional Center since 2011, Houston EB5 now 
holds over a decade of experience and is one of 
the few regional centers to successfully assist 
clients from obtaining conditional residency to 
the repayment of investment with profits.

Fragomen, a global immigration firm and 
member of the Am Law 100 and Am Law 
Global 100, is a leading firm dedicated 
exclusively to immigration services 
worldwide. The firm has more than 4,700 
immigration professionals and support staff 
in more than 55 offices across the Americas, 
EMEA and Asia Pacific. Fragomen offers 
immigration support in more than 170 
countries. The firm supports all aspects of 
global immigration, including immigration 
program management strategic planning, 
quality management, compliance, government 
relations, case processing and program 
reporting. These capabilities enable Fragomen 
to represent a broad range of companies and 
organizations of all sizes as well as individuals, 
working in partnership with clients to 
facilitate the transfer of employees worldwide.

Having provided counsel in the EB-5 industry for over 
25 years, Miller Mayer is today one of the leading EB-5 
immigration law firms in the world. Our individual and 

regional center clients benefit from the deep insight we have gained from decades of experience 
and success in the industry. Miller Mayer has secured approval of hundreds of regional center 
designations, amendments, and exemplar project filings for projects across economic sectors, 
including commercial real estate, infrastructure, hospitality, healthcare, entertainment, gaming, 
energy and manufacturing.  Our EB-5 Practice Group is headed by Steve Yale-Loehr, a widely 
recognized authority on EB-5 law. 

Atlantic American Partners (“AAP”) is part of a 48-year 
old investment bank and private equity fund manager 
headquartered in Tampa, Florida. AAP manages a series of 
private equity funds exclusively for EB-5 investors operating 

under the names Atlantic American Opportunities Funds and Atlantic American Fortune Funds. 
Structured as a private equity fund, AAP pools its investor’s capital and invests in a “portfolio” of 
several projects (targeting 3 – 6 per fund). For more information, please see our website at www.
atlanticamericanpartners.com.

Since 2008, 
FirstPathway 
Partners 
has assisted 

hundreds of immigrant investors from 
over 40 countries become United States 
citizens through the EB-5 program, 
raising millions in funds for job-creating 
enterprises and creating thousands of jobs 
for US workers. FirstPathway Partners is 
also one of few regional centers to have 
obtained I-829 approval, and redeemed 
full investor capital contributions, placing 
us in the highest category of EB-5 industry 
achievement.

Founded in 1996, American Life, Inc. 
operates the country’s longest-established 
EB-5 Regional Center program, 
having helped over 3,000 investors 
and their families immigrate to the 
United States through its equity-based 
investment projects.   American Life has 
completed more than 45 projects, and 
oversees an investor-owned portfolio of 
internationally-branded hotels, office 
buildings, and commercial real estate 
worth over $1.5 billion.

American Regional Center Group LLC (“ARCG”) 
provides sound and reliable US immigration 
strategies through EB-5 and E2 investment 
opportunities for foreign investors and their 
families who wish to obtain permanent residency 
or temporary status in the United States.

USASIA Pacific is a part of a successful set of companies with over 21 years 
experience and has completed over 3000 real estate transactions. Our principal 
came to the United States in 1993 as a political refugee from South Vietnam. The 
brokerage companies have completed $100,000,000 in sales volume annually. Our 
development company, Seattle Modern Living (SML), currently has more than 

2,000 residential units and 100,000 sq ft of retail space in pre- development or under construction. 
These assets include multi-family, residential, and retail developments. Upon completion, this real 
estate portfolio will be valued at over $500,000,000. 

Peng & Weber handles all aspects of 
EB-5 from setting up regional centers 
and projects to filing high volumes 
of investor petitions. Firm leaders, 
Elizabeth Peng and Cletus M. Weber, 
have both served on AILA’s national 
EB-5 Committee, and Mr. Weber 
currently serves on the Board of 
Directors of IIUSA.
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Golden Gate Global 
(GGG) is an award-
winning EB-5 
Immigrant Investment 

Regional Center, and a trusted partner in the EB-5 industry 
offering an investment platform at institutional quality 
standards. GGG has raised more than $650 million in EB-5 
funds, bringing over 1,300 client families from more than 
30 countries to live in the United States. GGG is proud of its 
stellar track record, including 100% USCIS project approval 
rate, timely investor repayments and creation of over 22,000 
American jobs through its high-quality EB-5 projects.

EB5 Capital is a USCIS-
designated company licensed to 
raise international funds from 
private investors who are 

seeking to attain permanent residency in the United States 
through the EB-5 Immigrant Investor Visa Program. Founded 
in 2008, the company has a portfolio of over $800 million across 
30 commercial real estate assets and has served 1,600+ investors 
from 70+ countries.

EB5 Coast To Coast LLC is a family of USCIS-
designated EB-5 Regional Centers spanning from 
the Atlantic to Pacific Oceans in 41 states. We 
partner with investors and developers to facilitate 

capital investment in projects that will create jobs and provide opportunity for 
immigration through the EB5 visa program. We specialize in the development, 
construction and operations of residential and mixed-use projects, a popular 
investment type for EB-5 investors.

Torres Law, P.A., is nationally recognized as a leading EB-5 
corporate and securities law firm.  Providing unparalleled 
service and uncompromising attention to producing top tier 
work is our core mission.  Since 2010 we have successfully 
counseled and guided regional centers, developers and issuers 

through the ever-changing EB-5 landscape, including those engaged in hotel 
development, multi-family, senior living, healthcare and franchises projects.

FRR is a Financial Services Corporate headquartered 
in Mumbai, India. It is primarily engaged in equities 
and foreign exchange broking; catering to both, retail 
and institutional investors. Assisted by 70 highly 

qualified professionals, FRR operates under the regulations of the Reserve 
Bank of India (RBI) and the Securities Exchange Board of India (SEBI). In 
2016, FRR chose to offer immigration by investment programs to its captive 
clientele, as an added value product. This quickly emerged as a standalone 
business under FRR IMMIGRATION in 2017.  FRR IMMIGRATION has 
carefully handpicked the programs that it offers, catering now to the USA, 
Portugal, Grenada, Malta, Turkey, Greece, Canada and the UK. In a span of 
just three years FRR has already transacted ~USD $50 million for its clientele 
from India, Middle East and East Asia. FRR IMMIGRATION is the only SEBI 
approved broker-dealer in India.  Find more information about it on: www.
frrimmigration.com

MSA Global is experienced 
in investment immigration, 
corporate & securities law. 
Recognized Industry leaders, 
MSA have many accolades & 

awards. As published authors, MSA have been interviewed and 
quoted by mainstream media. MSA host the first EB5 podcast 
series (155+ episodes). MSA have raised millions of dollars in 
investor capital.

MEET OUR 2022
EB-5 INDUSTRY FORUM SPONSORS

Pine State Regional Center is a subsidiary 
of Arkansas Capital Corporation, one of the 
oldest economic development institutions 
in the United States founded in 1957. We 

are a well-known non-profit organization with a heavy emphasis on risk control 
and our management team has a long track record of creating jobs and working 
closely with the state and federal government.

For 65 years, ACC has originated, structured, and executed development 
financing transactions to support economic growth, with an emphasis on rural 
and underserved areas.  Pine State is dedicated to continuing that success 
through our EB-5 investment offerings, providing confidence and security for 
our EB-5 investors.

Meyer Law Group has been providing immigration legal 
services from corporations to individuals. Our team of 
experienced and forward-thinking attorneys have the 
ability to provide successful immigration solutions to reach 
maximum client satisfaction. We believe in long-term client 
relationships and consistently wow our clients with our 
exceptional legal services
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The Law Offices of 
Robert V. Cornish, 
Jr. PC were formed 
in January 2021 to 
service innovators in 

the global financial markets and those who 
invest in them.  With offices in New York, 
Washington, Miami and Jackson Hole, 
the Firm handles EB-5 securities litigation 
matters in state courts, federal courts and 
arbitration tribunals in the USA and abroad.

With over 400 attorneys, Jackson Walker 
LLP is one of the largest law firms in 
Texas, representing clients from 130 
countries across numerous industries. Its 
immigration team serves foreign investors 
and business owners, international and 
domestic start-ups, SMEs and public 
companies, and individuals who wish to 
relocate to the U.S.

At Brownstein, clients get access to the 
top legal minds in the industry, powerful 
policy knowledge and best-in-class business 
acumen to solve businesses’ toughest 
challenges. Brownstein is a law and lobbying 
firm that has been making moves for more 
than 50 years to stay at the vanguard of its 
industry. Brownstein—we’re all in. For more 
information visit bhfs.com.

Kurzban Kurzban 
Tetzeli and Pratt 
P.A. (“KKTP”) is 

the leading law firm in complex immigration litigation in the 
United States, including specializing in EB-5 litigation. KKTP 
has litigated over 50 federal immigration cases, has argued in 
the Supreme Court and the lower federal courts, & obtained 
the only EB-5 circuit court precedent decision in Chang v. U.S., 
327 F.3d 911 (9th Cir. 2003). KKTP successfully represents 
regional centers and investors in federal courts to review denials 
of I-526 and/or I-829 petitions, mandamus actions to obtain 
adjudications, and representing individual investors who seek 
review of their denied 1-829 petitions in removal proceedings 
before the immigration court. 

EB-5 INDUSTRY FORUM SPONSORS
MEET OUR 2022

EB-5 INDUSTRY FORUM SPONSORS
David Hirson & Partners, LLP (“DHP”) is a 
group of compassionate attorneys who are 
also immigrants or from an immigrant family. 
David Hirson, Chairman & Founder of DHP, 

is internationally-recognized for his decades of success in investment immigration. 
DHP is a full-service immigration law firm with a business and employment-based 
immigration practice that provides a full range of services.

AD

EB5Proxy.com is the new all-in-one EB-5 compliance platform and 
essential RIA solution for RCs and EB-5 projects under the new 
EB-5 regulations, from Proxy Financial   Five major features: 1) 
Project & RIA Onboarding, 2) Investor Onboarding, 3) Drawdown 
& Trigger Management, 4) Real-time Position-Creation Tracking, 5) 

Reconciliation Reporting.  Get a demo today at www.EB5Proxy.com. 



INTRODUCING

The fastest and easiest  
EB-5 escrow solution in the industry  

FROM THE BRAND YOU KNOW AND TRUST

Find out more by scheduling a consultation at:  jtcamericas.com/escrow/  

Copyright © 2022 JTC USA Holdings Inc. JTC USA Holdings Inc. and its affiliates do not provide tax, legal, investment or accounting advice or services.
All rights reserved. Information on JTC and its applicable regulators can be accessed via jtcgroup.com

J T C AM E R I C A S . C OM

All families want to achieve their full potential. We believe global 
investments, particularly in the United States, are a path to a richer 
future that goes beyond financial return. Strategic investments can 
deliver a global lifestyle, provide access to world class healthcare, 
enable better education and open doors to new career opportunities. 
LCR Capital Partners is a private investment and advisory services 
firm that serves families interested in global opportunities.

EB-5 Visa & E-2 Visa
EB-5 Direct & RC Projects

Mortgage and loan offering
designed for EB-5 investors

SEC Registered 
Investment Advisory

Portugal  
Golden Visa

www.lcrcapital.com

Grenada  
CBI
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MONDAY
APRIL 11

Committee meetings are for IIUSA members only

3:00 - 4:00 PM
PUBLIC POLICY COMMITTEE

OAK

MEMBERSHIP & 
INVESTOR MARKETS COMMITTEE

PINE

4:00 - 5:00 PM
EDITORIAL COMMITTE

OAK
BEST PRACTICES COMMITTEE

PINE

5:00 - 7:00 PM
WELCOME RECEPTION 

ILLUME PDR

TUESDAY
APRIL 12

7:00 - 8:00 AM
NETWORKING BREAKFAST

PALM FOYER

8:00 - 9:00 AM
IIUSA ANNUAL MEMBERSHIP MEETING 

PALM BALLROOM ABC  (IIUSA Members Only) 

IIUSA OFFICERS AND BOARD OF DIRECTORS ELECTIONS

9:00 - 9:15 AM NETWORKING BREAK

9:15 - 9:25 AM
WELCOME ADDRESS

AARON GRAU/BOB KRAFT

9:25 - 10:15 AM

SESSION 1: KEYNOTE ADDRESS
MICHAEL CRAWFORD

Chairman of the Board, President, and CEO of Hall of Fame Resort and Entertainment Company
PALM BALLROOM ABC

10:15 - 11:15 AM
SESSION 2:

EB-5 LEGISLATIVE UPDATE: WE DID IT! NOW WHAT?
PALM BALLROOM ABC

11:15 AM - 12:15 PM
SESSION 3:

INTEGRITY REFORM COMPLIANCE AND IMPLEMENTATION FOR YOUR BUSINESS
PALM BALLROOM ABC

EB-5 INDUSTRY FORUM
SCHEDULE OF EVENTS
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KTUESDAY

APRIL 12

12:15 - 1:00 PM LUNCH

1:00 - 2:00 PM

SESSION 4A:
ALTERNATIVE PATHS & FINANCIAL 

PLANNING FOR INVESTORS
PALM ABC

SESSION 4B:
NUMBERS TALK: WHAT THE LATEST 

EB-5 DATA IS TELLING US
PALM BALLROOM DE

2:00 - 3:00 PM

SESSION 5A:
CREATIVE FINANCING APPROACHES FOR THE 

INVESTMENT MIGRATION INDUSTRY
PALM ABC

SESSION 5B:
INVESTOR MARKET OUTLOOK AND 

WHY THE U.S. IS STILL THE BEST MIGRATION 
BY INVESTMENT PROGRAM

PALM BALLROOM DE

3:00 - 3:15 PM NETWORKING BREAK

3:15 - 4:15 PM
SESSION 6:

PART 1: THE NEW WORLD OF EB-5: WHAT HAS CHANGED AND WHAT TO KNOW
PALM BALLROOM ABC

4:15 - 5:15 PM
SESSION 7:

LITIGATION IN EB-5: WHAT’S NEW, WHAT’S WORKING, WHAT TO WATCH
PALM BALLROOM ABC

5:15 - 6:30 PM 
AWARDS & RECEPTION

PALM FOYER

WEDNESDAY
APRIL 13

8:00 - 9:00 AM NETWORKING BREAKFAST

9:00 - 10:00 AM
SESSION 8:

PART 2: THE NEW WORLD OF EB-5: WHAT HAS CHANGED AND WHAT TO KNOW
PALM BALLROOM ABC

10:00 - 11:00 AM
SESSION 9:
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Everything went from bad to worse. 
Money didn’t change a thing.

Despite all evidence to the contrary, 
many people continue to maintain faith/
hope in the efficiency and efficacy of 
government in general. Nowhere is this 
exercise in wishful thinking truer than 
in the narrow realm of the United States 
immigration bureaucracies. If anything, 
the efficiency of the U.S. immigration 
bureaucracies, particularly the United States 
Citizenship and Immigration Services 
(“USCIS”) have gone from merely bad 
to comically pathetic. While USCIS has 
stopped offering excuses, they have also not 
proposed any solutions. Of course, we must 
be sensitive to how the global pandemic 
has impacted the world, but it is painfully 
obvious that the pandemic has destroyed 
all functionality of USCIS. And yet, while 
much of the world has taken affirmative 
steps to normalize itself, USCIS seems to 
have not bothered moving forward, with its 
“coronavirus vacation” now extending into 
year three.

USCIS Director Ur Jaddou acknowledges 
the problem. In a February 2022 USCIS 
Stakeholder meeting, Director Jaddou 

Why USCIS Processing Times 
Are Impervious to Improvement

The Slow Train to Nowhere:  

stated “Let me be very clear. Our processing 
times are too long. There are no ifs, ands or 
buts about it.” While this minimal level of 
self-awareness by Director Jaddou deserves 
applauding, she lapses back to the perpetual 
solution of the brainless to any problem by 
further stating “I cannot stress this enough: 
Appropriations are critical to the long-term 
success of this agency.” Translation: Give Us 
More Money. Director Jaddou is seemingly 
unfamiliar with the Winston Churchill 
quote, “Gentlemen, we have run out of 
money; now we have to think.” . This is 
not a new problem, as indicated below, but 
it appears the downward spiral is set to 
continue.

“It is difficult to grasp how 
immigration processing times can 
take months, even years, when 
similar actions a decade ago 
required only a fraction of the 
time. Due to the current extended 
processing times, individuals 
suffer lengthy separations from 
family members and experience 
difficulties in making long-term 
plans or commitments. Businesses 
endure excessive costs due to 

the uncertainty of when foreign 
employees may become available 
and a potential loss of commerce 
due to the inability of foreign 
customers to timely visit domestic 
suppliers.”

These words were written back in June 
2004, as part of the USCIS Ombudsman’s 
2004 Annual Report. USCIS was apologetic 
about the backlog (how could it not be), 
had its excuses for the creation of the 
backlog worked out (9/11, bureaucratic 
reorganization, etc.), and professed to do 
better. Instead, the situation became worse.

The latest excuse for glacially slow 
processing times is the pandemic (the 
pandemic being a convenient excuse for 
most failures these days) and how USCIS 
technical infrastructure and workflow 
processes remain stuck in the dark ages. 
Of course, the excuse for this is….wait 
for it… lack of money. However, money 
would not solve the problem. One can only 
be reminded of the massive technological 
modernization plan that the Immigration 
Services embarked on in the late 1990’s 
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and early 
2000’s, which 
spent billions 
and yielded 
absolutely zero 
results.

“When You 
Bite Off More 
than You Chew, 
You’ve Got to 
Pay the Penalty”

USCIS has 
opted to further 
highlight 
their own 
incompetence 
by the 
publication of 

“historical processing times.” By USCIS’ 
own admission, I-526 processing times 
have ballooned 228% from 16.6 months in 
fiscal year (FY) 17 to 37.9 months in FY22. 
I-829 processing times have grown from 
18.2 months in FY17 to 41.2 months in 
FY22. And this was after I-526 filing fees 
were jacked up to $3,675.00 from $1,500.00. 
While the stakeholder community can 
perhaps feel somewhat grateful that USCIS 
has not increased I-829 processing fees 
in over a decade, the math is bad enough. 
USCIS processing times for I-526 petitions 
increased 228% after filing fees were 
increased by 245%! An almost one to one 
positive correlation! While correlation does 
not always mean causation, the fact pattern 
for EB-5 and other case processing types 
cannot be ignored.

Nevertheless, a bout of wishful thinking 
has gripped certain segments of the EB-5 
industry with the on-going suspension of 
the Regional Center program. The logic 
assumes “well, since Regional Center I-526’s 
comprise nearly 100% of I-526 filings, we 
should see super rapid processing of so-
called Direct EB-5 filings and a massive 
surge in I-829 adjudications.” 

As an exercise in deductive logic, this 
makes perfect sense. But this is not how the 

IPO and USCIS is organized. Case types 
are not fungible, so USCIS is not going 
to simply remove all the Regional Center 
I-526 petitions off an officer’s desk and 
replace them with I-829’s. On the I-526 
side, even after eight months of no Regional 
Center program, it appears that USCIS is 
currently working on “Direct” I-526 filings 
as of December 2019 based on approvals 
and RFE data (and there were precious few 
“Direct” filings from that time period). 
There are two reasons why the predictions 
of rapid processing of Direct I-526 filings 
have yet to come true.

1. USCIS does not distinguish 
between “Direct” and “Regional 
Center” I-526’s upon intake. 
Therefore, they have work 
through their “First In, First 
Out” process to determine 
which subcategory of I-526 
filing is selected.

2. If you believe that the December 
2019 date for “Direct” I-526’s 
seems like that would roughly 
be the date where USCIS would 
otherwise be on Regional 
Center I-526’s, you are correct. 
Like the rest of the EB-5 
community, USCIS did not 
anticipate such a lengthy lapse 
of the Regional Center program.

While these two factors could eventually 
change, it, has not yet occurred. Therefore, 
it is unrealistic, if not naïve, to expect 
“Direct” I-526 processing times to become 
reliably quick anytime soon, if ever.

As Edward Norton reminds us in the movie 
“Fight Club,” “Losing all hope is freedom.” 
I have found freedom because I recognize 
there is little hope in USCIS ever improving 
itself, and I recommend that you follow this 
path toward enlightenment as well. 

“Time is an Enemy”

Is Writ of Mandamus the Solution?

Sadly, the answer to the unjustifiable 
ballooning of USCIS processing times is 
to sue them through the so-called “Writ of 
Mandamus” process.

 A Writ of Mandamus is an order from a 
court to an inferior government official, 
ordering the government official to properly 
fulfill their official duties or correct an abuse 
of discretion. In layman’s terms, Mandamus 
is suing the government for failure to act 
in a reasonable time on a pending EB-5 
petition.

Practitioners active in the EB-5 Mandamus 
space report that there appears to be 
unofficial guideline that the U.S. Attorney’s 
Office (“USAO”), who defends USCIS 
against Mandamus suits, will settle any 
Mandamus for an I-526 pending two years 
or more at the time of filing the lawsuit and 
one year or more for any pending I-829 
petitions. Settlement is usually facilitated by 
USCIS issuing an easy-to-solve RFE that is 
quickly approved after the RFE response is 
submitted. 

Why is the USAO usually so eager to settle? 
For better or worse, USAO’s are ambitious, 
career-minded individuals who realize 
that career advancement does not come 
through “defending the indefensible” and 
carrying water for USCIS before a federal 
judge. That’s not where the action is. For 
example, the USAO representing USCIS in a 
Mandamus filed by the author was profiled 
in a national magazine pursuing convictions 
against alleged terrorists at the same 
time the Mandamus was ongoing. Which 
matter is going to more quickly advance 
that USAO’s career? Defending USCIS for 
lagging and dragging on an I-526 petition 
pending for 31 months? Or securing 
convictions of alleged terrorists? Needless 
to say, this Mandamus matter settled very 
quickly and painlessly.

USAOs seem to view EB-5 Mandamus 
filings as nuisance filings that clog up their 
docket with unrewarding busywork and 
are often just as eager as the Plaintiff to 
see these matters be resolved as quickly 
as possible. And while it may be morally 
outrageous for an EB-5 investor to have 
to spend additional money on legal and 
court fees to pursue Mandamus after 
paying USCIS $3,675.00 or $3,835.00 to 
timely adjudicate their I-526 and/or I-829 

Continued From 
Page 18
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premium processing filing and any type 
of associated EB-5 filing shows that the 
EB-5 industry is not even close to receiving 
comparable service levels from USCIS, let 
alone preferential service.

Remember how the so-called “I-924 
Exemplar” process was sold to the EB-5 
Stakeholder community as the solution 
for lengthening I-526 processing times? 
Regional Centers were invited to submit 
all of their project documents to USCIS 
for pre-approval. And once USCIS 
granted approval of the “exemplar” project 
documents (let’s spare ourselves the 
headache of trying to differentiate between 
the contrived categories of “hypothetical,” 
“actual,” and “exemplar” projects), then 
all USCIS needed to do was review each 
investor’s I-526 petition for their own 
individual eligibility. The exemplar review, 
in which USCIS initially did not charge a 
processing fee, was supposed to achieve 
scale, efficiency and greater predictability in 
EB-5 adjudications.

The reality was quite different. Starting off 
at $0, then increasing to $6,230.00, and now 

Continued From Page 19

petitions, Mandamus really does seem the 
only way USCIS will act on their official 
duty in a reasonable timeframe.

Premium Processing as the Answer?

At the risk of sounding like a dinosaur, 
when I started in this industry in September 
1998, the cost of filing an H-1B petition 
was $85.00 and the Vermont Service Center 
would issue a decision within three weeks. 
And this was in the era before premium 
processing! When “premium processing” 
was introduced in July 2000, it was heralded 
as the “solution” for lengthening processing 
times. The concept then was that certain 
filing types would be processed within 
15 days in exchange for an additional 
$1,000 payment. As of February 2022, this 
premium processing filing fee has ballooned 
250% in less than 22 years.

Now, a company often pays nearly $5,000.00 
per H-1B filing (if premium processing is 
selected) just to receive a decision within 
the same time period! And selecting 
premium processing raises the prospects 
of receiving a Request for Evidence (RFE) 
in excess of 50% over regular processing, 
confirming the long-standing suspicion of 
practitioners that premium processing just 
buys companies an RFE. This phenomenon 
is known among practitioners as either the 
“Day 13 ” or “Day 14” RFE, in which USCIS 
issues a boilerplate RFE that makes it appear 
to the casual observer that the attorney 
submitted no documents with the original 
filing. 

Since USCIS has to refund the $2,500.00 
premium processing fee if no action item 
is taken within 15 days, these RFEs are 
generally issued after 13 or 14 days to 
allow USCIS to pocket the cash without 
taking serious action on the filing. These 
boilerplate Day 13 or Day 14 RFEs often 
create issues between the client and the 
attorney, because the RFEs are drafted in a 
way that make it appear that the attorney 
was incompetent or negligent in the original 
filing.  Sadly, the petitioner will still get their 
result faster in most cases if they receive 
an RFE for a premium processing filing. If 

the attorney can answer the RFE within 30 
days, USCIS is back on the 15-day clock 
once the response is received. This implies 
a true processing time of two months. 
If a company opts out of the premium 
processing extortion racket and “only” 
pays $2,460 in filing fees, it might take the 
Vermont Service Center six+ months of 
leisurely case review to issue a decision on 
a simple H-1B filing. Such a reality breeds 
cynicism among the stakeholder community 
and weakens the image of USCIS.

The EB-5 industry has always thought itself 
different (more special) than other areas 
of immigration. Part of that arrogance 
relates to the comparatively large sums 
of money involved. The logic follows 
that if an investor is willing to put large 
sums of their wealth into obtaining U.S. 
residency, they should receive some level of 
preferred service by USCIS. Furthermore, 
while an H-1B petitioner may in limited 
circumstances “only” have to pay USCIS 
$460.00 in filing fees, the filing fees for EB-5 
are multiples higher (I-526 for $3,765.00, 
I-829 for $3,835.00, I-924 for $17,795.00, 
I-924A for $3,035.00). Yet, comparing 
processing times between the average non-
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for a processing fee of $17,795.00, I-924 
exemplar filers can expect their “project 
pre-approval” filing to take as long, if not 
longer, than the I-526 petitions filed for 
the same project! Even if the exemplar 
is approved timely, there has been zero 
productivity gains in EB-5 processing. 
The exemplar process is an expensive 
and abject failure and serves only as a 
marketing tool for EB-5 projects (since a 
project has to assemble all of the necessary 
documents for their offering that are 
needed for an exemplar, the project might 
as well burn off the extra $17,795.00 to tell 
potential investors that they have subjected 
themselves to the pre-approval process) 
and as a cudgel in litigation against USCIS 
(when they disregard their own exemplar 
approval and challenge project compliance). 
In fact, USCIS I-526 processing times 
have only worsened since the “Exemplar” 
process was introduced. Even the Exemplar 
processing times worsened after USCIS 

started charging filing fees, ostensibly to 
make processing times decrease as the price 
increased nearly 300% after initially being 
free. Everything went from bad to worse 
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and money never changed a 
thing.

The extension of premium 
processing to EB-5 matters 
would not help matters. 
One need only remember 
USCIS official Sasha Haskell’s 
repeated derisive dismissal 
of questions asking about 
premium processing for EB-5 
at stakeholder meetings of 
yesterday for real insight into 
the USCIS point of view. There 
is little to no chance that USCIS 
will add any EB-5 processes to 
the premium processing list 
short of congressional action. 
USCIS correctly assumes that 
most EB-5 petitioners would 
utilize any premium processing 
service (given that the marginal 
cost at that point to the investor 
is minimal), and that USCIS 
would be unable to process 
these matters quickly enough. 
The result would be a near 100% 
RFE rate of any premium processed EB-5 
matter along the lines of the Day-14 RFE 
phenomenon discussed above. Nobody 
will be happy with the outcome, and it 
will become a client-relations problem, 
just as it is currently in other areas. While 
EB-5 stakeholders can all agree that USCIS 
processing times are unacceptably slow, 
bringing premium processing to EB-5 
would not solve the issue.

Conclusion

After former Vice-President Al Gore 
finished inventing the internet, his next 
remit was “reinventing government.” In 
tasking then Vice-President Gore with 
this herculean task in March 1993, then 
President Clinton stated: 

“Our goal is to make the 
entire federal government less 
expensive and more efficient, 
and to change the culture of 
our national bureaucracy 
away from complacency and 
entitlement toward initiative and 
empowerment.”

If history starts in tragedy and ends in farce, 
then the decline of the immigration services 
in the intervening 29 years should serve 
as a salient test case. Performance in every 
available metric has precipitously declined 
during this time, and there is no plan 
beyond smooth-sounding words (better 
known as “BS” in the real world).

It’s easy for us in the immigration 
industry to blame everything bad on 
the prior Trump Administration. And 
whatever cannot be pinned on the Trump 
Administration can be reasoned away as a 
side effect of the global pandemic. However, 
the Biden Administration has now been 
in office for over 13 months at the time 
of writing. And yet, the processing time 
situation is virtually indistinguishable 
between the Trump and Biden 
Administrations. Except for pro forma 
comments by Director Jaddou about the 
unacceptability of processing times, nothing 
has happened. Instead, it seems that USCIS 
management prefers to spend its time on 
feel-good, vapid and unproductive exercises 
like revising its mission statement. Form 
over substance rules the world.
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nuances to the SEC’s interpretation of such 
relationships (i.e., timing, duration, and 
substance), but the SEC generally views 
such relationships as evidence against the 
characterization of general solicitation. 

The second critical aspect of Rule 506(b) 
is the limitation related to “accredited 
investors,” which is defined under Rule 
501 of the Securities Act.  The term 
“accredited investor” includes, amongst 
others: under Rule 501(c), individuals 
with income in excess of $200,000 in each 
of the two most recent years (or joint 
income with that person’s spouse in excess 
of $300,000 in each of those years) and 
who reasonably expects reaching the same 
income level in the current year; under 
Rule 501(d), individuals whose net worth, 
or joint net worth with his or her spouse, 
exceeds $1,000,000 (excluding the value 
of the primary residence); and under Rule 
501 (e), individuals who have certain 
professional certifications, designations, or 
credential, are knowledgeable employees 
of a private fund, or are SEC and state-
registered investments advisors. 

Unlike Rule 506(b), Regulation D’s Rule 
506(c) permits general solicitation and 
advertisement but limits purchasers (as 
opposed to offerees, under Rule 506(b)) to 
those that actually qualify as “accredited 
investors.” Moreover, Rule 506(c) also 
requires issuers to take reasonable steps 
to verify that purchasers of the issuer’s 
securities are in fact “accredited investors.” 

OSVALDO F. TORRES, ESQ.
PRINCIPAL, TORRES LAW, PA

F-1 Students, Finders 
and Bad Actors:  
Saving Reg D and Reg S Private 
Offerings from Blowing Up

Continued On Page 23

This article examines the 
ramifications that certain careless 
practices may have on securities 

offerings that are exempt from registration 
under Regulation D and Regulation S 
promulgated under the Securities Act of 
1933 (the “Securities Act”). In particular, 
this article explores the effect that the (i) 
improper solicitation of students holding 
F-1 visas, (ii) misuse of finders and 
brokers, and (iii) inadvertent or purposeful 
engagement of “bad actors” may have on 
typical EB-5 securities offerings both for 
“indirect” (“regional center”) and “direct 
EB-5” projects.  The ultimate consequence 
of any such abuses is that the Regulation D 
and S exemptions could be “blown.”  If that 
occurs, the “genie cannot be put back in 
the bottle.”  The only remedy at that point 
is to make a rescission offer to the investors 
in the hope of avoiding further violations 
of securities laws and personal liability on 
the part of the sponsor and principals — 
but this cannot be assured.  

Overview of Regulation D and 
Regulation S Exemptions and Integration 
of Offerings

In general, Regulation D provides 
exemptions from the registration 
requirements of Section 5 of the Securities 
Act. Although Regulation D contains 
several specific exemptions, Rules 506(b) 
and 506(c) are arguably the most widely 
used safe harbors under Regulation D. 

Under Rule 506(b), an issuer may sell an 

unlimited amount of securities in a private 
offering, provided that offers are made: 
(i) without using any form of general 
solicitation or advertising; and (ii) only to 
accredited investors.

Rule 506(b)’s prohibition against general 
solicitation and advertising is designed to 
prevent issuers from creating interest in 
the issuer itself or its securities (commonly 
referred to as “conditioning the market”). 
Although the U.S. Securities and Exchange 
Commission (“SEC”) takes a case-by-
case approach and has generally avoided 
providing a hard-and-fast definition of 
what constitutes general solicitation, Rule 
502(c) under Regulation D does expressly 
prohibit (1) any advertisement, article, 
notice, or other communication published 
in any newspaper, magazine, or similar 
media or broadcast over television and 
radio; and (2) any seminar or meeting 
whose attendees have been invited by any 
general solicitation or general advertising 
(including the avenues described in (1) 
above).

While Rule 502(c) does prove useful, the 
determination of whether an issuer has 
engaged in general solicitation more often 
hinges upon the relationship between the 
issuer and prospective investors. The SEC 
has concluded that if a pre-existing and 
substantive relationship exists between 
the issuer (or the issuer’s agents, including 
securities brokers) and the purchasers of 
securities, then no general solicitation 
has occurred. There are, of course, many 
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While Rule 506(c) does provide some 
non-exclusive methods that would qualify 
as reasonable, the verification process is 
generally a factual inquiry that requires 
a review of the purchasers’ financial 
documentation, such as income tax 
form, bank statements and other similar 
documents. As a practical matter, such 
review is generally accomplished by third-
party verification service providers.

Regulation S comes with its own unique set 
of rules. Commonly known as the “offshore 
exemption,” Regulation S provides an 
exemption for offers and sales of securities 
that take place outside of the United States.  

The availability of the Regulation S 
exemption depends largely on two factors: 
(i) the offer must be made in an offshore 
transaction (outside the United States, 
geographically); and (ii) neither the issuer 
nor any person acting on behalf of the 
issuer conducted “directed selling efforts” 
in the United States. For the purposes of 
Regulation S, directed selling efforts means 
“any activity undertaken for the purpose 
of, or that could be reasonably expected 
to result in conditioning the market in the 
U.S. for the relevant securities.” 

Importantly, Regulation S is not an 
exclusive exemption, in that it allows 
issuers to rely on Regulation S and another 
exemption concomitantly. For example, 
an issuer may technically rely on both 
Regulation D and Regulation S for the 
same offering, assuming concurrent 
satisfaction with all requirements of both 
exemptions. However, using multiple 
exemptions in this way is a highly complex 
legal framework, and issuers should be 
aware of the potential issues so as to avoid 
what is known as an “integration” of their 
exemptions.  

The doctrine of integration has permeated 
securities laws for years. The purpose of the 
integration doctrine is to preclude issuers 
from avoiding registration by dividing 
non-exempt offerings into offerings that 
qualify for separate exemptions. The “Five 
Factor Test” had been determinative of 
integration for years. The relevant factors 
of the test are: (1) the different offerings 

are part of a single plan of financing; 
(2) the offerings involve issuance of the 
same class of security; (3) the offerings 
are made at or about the same time; 
(4) the same type of consideration is to 
be received in each offering; and (5) the 
offerings are made for the same general 
purpose.  Based on these factors, offerings 
that do not fall within these five categories 
will not be integrated.  By contrast, if the 
offering fails to comply with the rules of 
each exemption, the exemptions could be 
deemed to be “integrated,” which are likely 
to result in the imposition of a rescission 
requirement.  

 However, on November 2, 2020, the SEC 
adopted final amendments to certain 
rules and regulations governing exempt 
offerings, including on the topic of 
integration. More specifically, the Five 
Factor Test has been effectively amended 
by the new provisions found in Rule 152 
of the Securities Act.  Rule 152 provides 
a comprehensive framework for issuers, 
as well as several applicable safe harbors.  
Rule 152(a)(1) establishes that in order 
for an exempt offering that prohibits 
general solicitation (such as Rule 506(b)) 
to avoid integration, the issuer must have 
a reasonable belief, based on the facts and 
circumstances, and with respect to each 
purchaser that the issuer (or any other 
person acting on behalf of the issuer’s 
behalf, such as a broker) has not: (i) 
solicited such purchaser through the use 
of general solicitation; or (ii) established 
a substantive relationship with such 
purchaser prior to the commencement of 
the exempt offering.  

Rule 152(a)(2) applies to offerings 
that permit general solicitation and 
advertisement, such as offerings 
exempt under Rule 506(c). The 
rule states that, in addition to 
complying with the requirements 
of the relevant exemption, if the 
general solicitation offering materials for 
one offering include information about 
the material terms of a concurrent offering 
under another exemption, it may also 
constitute an offer of securities through 
such other offering.

Accordingly, the offering must comply 
Continued On Page 24

with the requirements for, and restrictions 
on, offers under the exemption being relied 
on for such other offering, including any 
legend requirements and communications 
restrictions. In such event, the offerings 
will not be considered integrated if the 
purchasers from one exempt offering were 
not solicitated using the same materials 
than another exemption under Regulation 
D.

Rule 152 also includes a series of safe 
harbors available to issuers to avoid 
integration.  For instance, the rule provides 
a shorter period than the six months 
available under Rule 502.  In this case, any 
offering made more than 30 calendar days 
before the commencement of any other 
offering, or more than 30 calendar days 
after the termination or completion of 
any other offering, will not be integrated 
with such other offering. However, the 
rule further provides that for an exempt 
offering for which general solicitation is 
prohibited, and which follows by 30 
calendar days or more an offering that 
allows general solicitation, the reasonable 
belief test under Rule 152 (a)(1) would 
apply.

F-1 Visa Students:  the Reg S and D 
Conundrum 

As the once hot market for investors from 
Mainland China fizzled some years back 
due to visa backlog, EB-5 Program renewal 
uncertainties, and industry in-fighting, 
EB-5 sponsors turned their focus to other 
markets, including Vietnam, South Korea, 
India, Latin America, and F-1 visa holders 
located in the U.S. 

For the purposes of this article, we have 
focused on the F-1 market, which is 
comprised of foreign students that are 
resident in the United States.  While 
perhaps enticing, EB-5 sponsors and 
issuers must avoid the Regulation S and 
Regulation D pitfalls that await should they 
choose to solicit F-1 visa students.  

The F-1 visa, or the academic student visa, 
allows students to enter the United States 
to pursue studies at accredited academic 
institutions.  EB-5 issuers must be aware 
of the potential for violating Regulation S 
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when the F-1 student, whether directly or 
inadvertently, learns of an EB-5 offering 
while located within the U.S. 

EB-5 securities offerings typically involve 
soliciting individuals who are not U.S. 
persons to invest money in the United 
States in exchange for the possibility of 
permanent residency.  When investors 
are solicited abroad, issuers generally 
can invoke the Regulation S exemption 
to conduct an EB-5 offering. This is in 
fact the crux of Regulation S – offers and 
sales of securities must be conducted 
offshore (again, outside the United 
States, geographically) and there is no 
general solicitation of U.S. persons.  Rule 
902(k)(1) of the Securities Act generally 
defines a “U.S. person” as any natural 
person physically resident in the United 
States.  In this regard, immigration and 
securities laws seem to converge.  Although 
immigration law matters are beyond the 
scope of this article, it begs the question 
of what constitutes a resident.  Arguably 
the answer could simply be a “green card” 
holder, or it could boil down to a person 
physically located in the United States. F-1 
visas holders represent a perfect example of 
this quagmire. 

If an issuer were to offer securities under 
Regulation S to F-1 visa students, the 
exemption would most certainly fail.  The 
students will most likely be found to be 
“resident in” the United States at the time 
of the offer, even though their immigration 
status is not permanent. Additionally, 
the solicitation would likely take place 
within the U.S. (i.e., not occurring in an 
offshore transaction) and would constitute 
“conditioning the market.” 

Additionally, even if issuers attempt to rely 
on Rule 506(c) for F-1 visa holders, issuers 
are still unlikely to successfully meet the 
requirements of such exemption. More 
specifically, Rule 506(c) only permits offers 
and sales made to “accredited investors.” 
This is a stringent (and objective) 
requirement as it pertains to sophisticated 
purchasers with the financial wherewithal 
to invest.  Because it is likely that most 
students will lack the economic resources 
to themselves independently satisfy the 

Regulation D accredited investor test, 
offers and sales of EB-5 securities under 
these circumstances would not comply 
with Regulation S and the exemption 
would be blown. Nevertheless, we have 
come across EB-5 offerings that, in an 
effort to preserve the “sale” to the F-1 
student, contain provisions, such as the 
following:

In the event that the Subscriber 
is a “U.S. Person” under the 
applicable securities laws, which 
may include an F1 student 
residing in the United States, 
then arrangements may need 
to be made to have an offshore 
designee/parent execute the 
subscription documents outside 
of the United States to confirm 
that the sale was made offshore 
and not in the United States or 
pursuant to the instrumentality of 
U.S. Commerce.

What these types of provisions cannot 
salvage is the likelihood that the F-1 
student learned of the EB-5 offering while 
resident in the United States. As such, 
the market was improperly conditioned 
in violation of Regulation S—which 
cannot be undone even if the subscription 
documents are later signed offshore by a 
parent or designee.  Of course, if the F-1 
student’s parents were strictly solicited 
offshore in compliance with Regulation 
S, and the parents acted upon that 
solicitation on behalf of their child in 
conformity with Regulation S, then there 
could be at least possible comfort that the 
purchase of securities was arguably made 
without violating Regulation S.  

However, EB-5 issuers often attend, 
sponsor, or speak at “educational seminars” 
about the EB-5 Program that are targeted 
at F-1 students, during which the F-1 
students become aware of one or more 
EB-5 offerings. As noted previously, these 
seminars present numerous problems 
for securities exemptions: (i) reliance on 
Regulation S under such circumstances 
is at a minimum suspect (due to such 
seminars being held in the U.S. with 
attendees that are currently residing in 
the U.S.); (ii) Rule 506(c) would not be 

available if the student does not himself or 
herself qualify as an accredited investor; 
and (iii) Rule 506(b) is unlikely to be 
available since the EB-5 educational 
seminar could be deemed general 
solicitation. 

Were that not bad enough, if indeed it is 
found that the market was conditioned in 
violation of Regulation S (by soliciting a 
F-1 student deemed physically resident in 
the United States) and the EB-5 offering 
was designed as a concurrent offering 
(as many EB-5 offerings are because they 
purport to rely simultaneously on both 
Regulation D and Regulation S), then by 
having failed to adhere to the Regulation 
S requirements, the Regulation D portion 
of the offering could be deemed integrated 
with the Regulation S offering (particularly 
if made pursuant to 506(b)), and thus also 
in violation of the securities laws relating 
to integration.  

This is so, because as noted above, 
the issuer needs to have a reasonable 
belief, with respect to each purchaser, 
that the issuer (or any person acting 
on the issuer’s behalf, such as a broker 
or migration agent) either: (i) did not 
solicit such purchaser through the use 
of general solicitation; or (ii) established 
a substantive relationship with such 
purchaser prior to the commencement of 
the private placement prohibiting general 
solicitation. 

While under the F-1 student scenario 
there might be circumstances where the 
issuer may establish it had a “reasonable 
belief ” that it did not engage in general 
solicitation, to the extent the issuer relied 
on an educational seminar event to inform 
F-1 students about the EB-5 Program and 
“coincidentally” its EB-5 offering becomes 
known, it may be more problematic to 
establish “a substantive relationship” 
with the F-1 student prior to the 
commencement of the private placement. 
This latter problem highlights the “prior 
substantive relationship” issue that arises 
in all sponsored educational events 
whether targeted at F-1 students, retirees, 
early-stage investors, or otherwise. 

Continued From Page 23
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Careless Brokers and Faithless Finders 

Violations associated with the functions 
of broker-dealers and finders have become 
a matter of common practice in the 
securities world.   Issuers constantly face 
monetary penalties and cease-and-desists 
orders due to the use and abuse of brokers, 
dealers, and finders. Section 15(a) of 
the Securities Exchange Act of 1934 (the 
“Exchange Act”) requires “brokers” and 
“dealers” to register with the SEC. The 
Exchange Act defines a “broker” as follows:

any person engaged in the 
business of effecting transactions 
in securities for the account of 
others…

Additionally, the Exchange Act defines the 
term “dealer” as follows:

any person engaged in the business 
of buying and selling securities for 
his own account, through a broker 
or otherwise....

Brokers and dealers are also required 
to be licensed and to register with a 
regulatory agency.  The Financial Industry 
Regulatory Authority (FINRA) is the non-
governmental agency that regulates the 
conduct of brokerage firms and brokers-
dealers in the United States.  According 
to FINRA’s regulatory notices, broker 
and dealers must comply with the duty to 
conduct a reasonable investigation of the 
nature of the security, and investigate the 
representations made by issuers about such 
securities.  Case law indicates that the duty 
of a reasonable investigation derives from 
the “special relationship” that exist between 
a broker-dealer and a purchaser of security. 
Broker-dealers, by holding themselves as 
such, implicitly represent that they have 
an adequate basis for the opinions they 
provide and represent to purchasers.  

FINRA Notice 10-22 provides ample 
guidance as to what constitutes a 
reasonable investigation.  According to 
the Notice, a reasonable investigation 
includes verifying the viability of the 
issuer and the issuer’s management, the 
issuer’s business wherewithal, the veracity 
of the representations being made by 

the issuer in the offering memoranda, 
and the intended use of the proceeds. 
In addition, offerings made by smaller 
companies could potentially be subject 
to a more thorough investigation than 
those of public companies.  FINRA 
requires brokers and dealers to make sure 
that the security involved is suitable for 
the particular purchaser.  The so-called 
“suitability factor” involves a two-tier 
analysis, the “reasonable basis” and the 
“customer specific suitability.”  Based 
on the first tier, the broker-dealer must 
have a reasonable basis, derived from a 
reasonable investigation, that such security 
is suitable for a minimum of one purchaser. 
The second tier requires the security to 
be specifically suitable for the individual 
purchaser to whom it is being offered.

These rules are rigid, and non-compliance 
results in broker-dealers being exposed 
to the federal securities laws’ antifraud 
protections and violations of FINRA’s rules. 
More importantly, these rules are designed 
to deter the actions of those individuals 
that perform the functions of brokers but 
remain unregistered. Finders are often at 
the center of these matters. There appears 
to be a constant dichotomy in the securities 
world about the difference between finders 
and brokers.  In fact, the difference can 
be imperceptible and nuanced at times. 
Finders are not considered broker-dealers, 
and thus they not subject to either the 
licensing or registration requirements 
of the SEC and/or FINRA.  However, 
EB-5 issuers should be cautioned against 
using unregistered finders because of the 
heightened risk that the SEC may bring an 
enforcement action, the offering could be 
imperiled and defending against it will be 
expensive and uncertain.  

Generally speaking, in order to fall 
within the narrow definition of a finder, a 
finder’s function must be strictly limited 
to introducing potential purchasers to 
issuers. They cannot be involved in the 
negotiations undertaken by issuers and 
potential purchasers. Importantly, they 
cannot be engaged “in the business of 
being finders,” yet accepting commissions 
for introducing investors could alone 
be deemed evidence of conducting the 
business commonly associated with 

Continued From Page 24 brokers. If characterized as a broker or 
dealer, such finding could potentially 
damage an otherwise exempt offering. 

For instance, In the Matter of Ranieri 
Partners LLC [the issuer] and Donald 
W. Phillips, the SEC instituted cease-
and-desist proceedings and monetary 
penalties against both parties due to 
violations of Section 15(a) of the Exchange 
Act.  In that action, the SEC found 
that Ranieri repeatedly employed the 
services of William M. Stephens, to find 
investors for two of Ranieri’s offerings. 
During this time, Stephens provided 
investors with the offering memoranda 
and subscription documents, shared 
his analysis of Ranieri’s fund strategies, 
and provided confidential information 
about other investors. Stephens also 
received a percentage payment of all 
commitments received by Ranieri from 
investors, and reimbursements for travel 
expenses incurred while traveling to raise 
funds. Consequently, the SEC found that 
Stephens was conducting transactions on 
the account of Ranieri Partners and thus 
operating as an unregistered broker (rather 
than a “finder”).

Importantly, the commission also found 
that Phillips, who was Ranieri’s Senior 
Managing Partner, had willfully aided 
and abetted Stephens to violate Section 
15(a) of the Exchange Act.  The SEC noted 
that Phillips was aware that Stephens had 
been the subject of similar disciplinary 
actions by the SEC when he solicited 
Stephens’ services. The commission found 
that Phillips had provided Stephens with 
summaries of the offerings and other 
documents. The SEC rejected Ranieri 
Partners’ argument that Stephens had 
been informed that his only role was to 
find potential investors. The commission 
held that despite Stephens’ purported 
role as merely a finder, Ranieri Partners 
had failed to properly oversee Stephens’ 
activities and had failed to prevent his 
involvement in the negotiations with 
investors. The commission added that 
although Stephens was not permitted to 
send documents like offering memoranda 
and subscription documents to potential 

Continued On Page 26

F-1 Students, Finders and Bad Actors: Saving Reg D and Reg S Private Offerings from Blowing Up



IIUSA.ORG  |  26  VOL. 11, ISSUE #1, APRIL 2022

investors, he was able to freely obtain such 
documents and Ranieri Partners failed to 
limit Stephens’ access. Ranieri Partners was 
found to have caused Stephens’ violations 
of the Exchange Act, was ordered to 
cease- and- desist from committing any 
further violations of Section 15(a), and was 
ordered to pay a substantial civil monetary 
penalty.

In the larger context, problems like those 
identified in the Ranieri case can go 
beyond monetary penalties and cease-
and-desist orders. Since Section 15 of the 
Exchange Act requires broker-dealers 
to be registered, a violation of such rule 
could potentially affect the validity of an 
offering.  For example, issuers could also 
be forced to offer rescission rights due 
to the activities of unregistered brokers.  
Additionally, under Section 29(b) of the 
Exchange Act, contracts made in violation 
of any provision of that Act or any rule or 
regulation promulgated thereunder, are 
void.  

In re Neogenix Oncology Inc. paints yet 
another harsh picture of the consequences 
of employing the services of unregistered 
brokers. In this case, the SEC instituted an 
investigation into Neogenix’s offerings for 
the purpose of determining whether its 
payments of finders’ fees were compliant. 
During the course of its investigation, the 
SEC determined that Neogenix’s payment 
of finders’ fees was noncompliant and 
that it was therefore “reasonably possible” 
that investors had a right of rescission. 
Neogenix’s management ultimately 
assessed its potential liability stemming 
from the investigation and concluded 
that such liability could be as high as $31 
million. 

If anything, these cases highlight the fine 
line between the characterization of finders 
and broker-dealers. Given this complex 
legal framework, issuers would be well 
advised to consult with counsel before 
engaging anyone purporting to operate as a 
U.S. based finder, particularly because the 
consequences for the issuer – both in terms 
of the exposure to liability and the damage 

to an otherwise exempt offering  – could 
prove severe. 

Bad Actors Invite Bad Outcomes

Issuers should also be aware to neither 
purposefully nor inadvertently employ 
“bad actors” in connection with their 
securities offerings. In 2013, the SEC 
adopted bad actor disqualification 
provisions that apply to securities 
offerings conducted under Rule 506 of 
Regulation D.  According to the bad actor 
disqualification provisions, an issuer or 
other covered person who is subject to a 
criminal conviction, regulatory or court 
order, or any other disqualifying event 
that took place on or after September 23, 
2013 is disqualified from engaging in an 
offering exempt under Rules 506(b) and 
506(c). “Regulatory orders” include cease 
and desist orders, as well as disciplinary 
orders against brokers, dealers, investment 
companies, and the like. Similarly, a court 
order includes injunctions and restraining 
orders. Additionally, a suspension or 
expulsion from a regulatory agency, 
such as FINRA, or U.S. Postal Service 
false representations will be considered 
disqualifying events.

Disqualifications seemingly affect issuers 
and any other “covered person.” Covered 
persons are defined as:  (i) the issuer, 
including its predecessors and affiliated 
issuers; (ii) directors, general partners, 
and managing members of the issuer, (iii) 
executive officers of the issuer, and other 
officers of the issuers that participate in 
the offering; (iv) 20% beneficial owners of 
the issuer, calculated on the basis of total 
voting power; (v) promoters connected 
to the issuer; (vi) pooled investment fund 
issuers, the fund’s investment manager, and 
its principals; or (vii) persons compensated 
for soliciting investors, including their 
directors, general partners, and managing 
members. 

The SEC has established that issuers have 
an affirmative duty to investigate covered 
persons and detect the existence of any 
disqualifying event. However, the outlook 
is not entirely grim, as the rule provides 
a reasonable care exception to the “bad 

actor” disqualifications. An offering can 
continue exempt under Rule 506 if the 
issuer demonstrates that it did not know, 
and in the exercise of reasonable care could 
not have known, that a covered person was 
subject to a disqualifying event.  

The rule does not offer straight guidance 
into what constitutes reasonable care. 
However, a factual inquiry is required 
in order to invoke the reasonable care 
protection. Waivers also provide an 
additional option to issuers.  According 
to Rule 506(d)(2), if before a sale is 
made in reliance on Rule 506, the court 
or regulatory authority that entered the 
disqualifying order, judgement, or decree 
advises that a Rule 506 disqualification 
should not arise because of such prior 
order, judgment, or decree, the Rule 506 
offering may continue.

Similarly, issuers can opt to disclose the 
presence of “bad actors.”  According to 
the rule, if the disqualifying event took 
place before the effective date of the rule 
(September 23, 2013), then it would not 
constitute a disqualification. However, 
issuers are responsible for disclosing the 
prior disqualifying events to prospective 
purchasers. The issuer must provide 
written disclosure before the exempt 
offering takes place. In the event an 
issuer fails to provide such disclosure in 
advance, the issuer will be forced to rely 
on the reasonable care protection and 
demonstrate that it did not know, and in 
the exercise of reasonable care could not 
have known, that a disqualifying event had 
to be disclosed.

In conclusion, securities laws require 
issuers to remain vigilant so as to avoid 
falling prey to the common pitfalls 
discussed in this article.  The road to a 
compliant securities offering (including 
both indirect, regional center EB-5 
offerings and direct EB-5 offerings) does 
not have to be perilous, and issuers can 
avoid the consequences described herein 
– such as rescission rights to investors – if 
they are well advised and take meaningful 
steps to comply with applicable securities 
laws.  
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The EB-5 Modernization Regulations 
– proposed in January 2017, finalized 
in July 2019, and put into effect in 

November 2019 – have been laid to rest. 
We gather here today to say our goodbyes 
(and good riddance!) to this final rule 
that amended Department of Homeland 
Security (“DHS”) regulations governing the 
employment-based, fifth preference (“EB-
5”) immigrant investor classification. While 
short-lived, the now invalid regulations 
had a tremendous adverse impact on the 
ability of Regional Centers to raise capital 
from EB-5 immigrant investors because the 
increased minimum investment amount of 
$900,000 priced many prospective investors 
out of consideration. This article discusses 
the impact of DHS’ withdrawal of its judicial 
appeal, likely the final nail in the coffin of 
the EB-5 Modernization Regulations, on the 
EB-5 ecosystem.    

What Happened  

On January 5, 2022, the U.S. government fell 
on its own sword and filed an Unopposed 
Motion for Voluntary Dismissal in the Court 
of Appeals for the Ninth Circuit. Previously, 
DHS had appealed a June 2021 decision of 

a lower district court that invalidated the 
rule’s implementation on the basis that it 
was not lawfully promulgated because then-
acting DHS Secretary Kevin McAleenan was 
not properly serving in his position under 
the Federal Vacancies Reform Act of 1998 
(“FVRA”).

What This Doesn’t Mean

Despite online speculation to the contrary, 
it is this author’s opinion that DHS’ decision 
to withdraw has no relationship to DHS’ 
position on other key issues in EB-5. First, 
the decision will not directly affect the 
reauthorization of the EB-5 Regional Center 
program by Congress. While it is possible 
that the limited number of “direct” EB-5 
cases to be filed under the pre-existing 
rules impacted the government’s decision, 
it is more likely that DHS considered the 
relevant legal authority and case law related 
to the FVRA and determined it would 
lose on the merits on appeal. Similarly, 
DHS’ decision likely has no impact on 
whether USCIS will continue to hold 
pending Regional Center I-526s or I-485s in 
abeyance until reauthorization.  

Impact of USCIS Withdrawal of Appeal 
on 2019 EB-5 Modernization Regulations

Continued On Page 28

JOSEPH BARNETT
PARTNER, WR IMMIGRATION



IIUSA.ORG  |  28  VOL. 11, ISSUE #1, APRIL 2022

Additionally, although DHS subsequently 
affirmed the EB-5 Modernization 
Regulations when properly appointed 
Secretary Alejandro Mayorkas ratified 
the rule in April 2021, DHS’ decision to 
withdraw the appeal does not signal any new 
rulemaking process that must occur prior 
to changing EB-5 eligibility rules again. 
While it could promulgate these regulations 
correctly, there is no indication this is being 
done or is a high priority for USCIS.

Moreover, in the July 2019 Final Rule, DHS 
consistently responded to comments on how 
potential investors may be deterred from 
the program due to the rule’s provisions 
by saying there is no “credible data or 
information that would provide a more 
accurate estimate of the impacts.” Now, the 
EB-5 community has ample evidence to 
demonstrate how the EB-5 Modernization 
Regulations severely limited the ability of 
investors to participate in the program and 
adversely impacted business, job creation, 
and the U.S. economy. Based on USCIS’ data, 
only 303 new Form I-526 petitions were 
filed from January 2020 to March 2021. In 
the prior quarter, FY 2020 Q1, before the 
EB-5 Modernization Regulations took effect, 
over 4,250 new Form I-526 petitions were 
submitted.   

Impact on EB-5 Eligibility 

The withdrawal of DHS’ appeal confirms 
that USCIS will be applying the regulations 
in effect before November 21, 2019. This 
includes:

• The required standard minimum 
investment amount of $1 million 
and the minimum investment 
amount for investment in a 
Targeted Employment Area 
(TEA) of $500,000;

• Permitting state designations of 
high unemployment TEAs; 

• No priority date retention based 
on an approved Form I-526; and

• Prior USCIS procedures for 
the removal of conditions on 
permanent residence.

Investment Levels

Until DHS’ withdrawal of the appeal, there 
were certain additional risks and heightened 
uncertainties surrounding new EB-5 
investment; namely, that an appellate court 
could invalidate, whether temporarily or 
permanently, the district court’s ruling. If 
this were to have occurred, EB-5 investors 
who invested or were actively in the process 
of investing $500,000 and filed Form I-526s 
after June 22, 2021 – when the U.S. District 
Court for the Northern District of California 
vacated the regulations – may have been 
required to invest another $400,000 for EB-5 
visa classification. Now, these EB-5 investors 
can feel more at ease that USCIS will not 
require additional investment at a later date 
for EB-5 eligibility. 

On the other hand, Regional Centers 
may need to consider requests for partial 
refunds from immigrant investors who 
had filed Form I-526s at the $900,000 
minimum investment level. Consultation 
with immigration, corporate, and securities 
counsel should be considered prior to 
making such refunds, as there may be no 
obligation to return funds to investors, and 
such refunds may risk Form I-526 petition 
denial for all the investors in the same new 
commercial enterprise.  For example, if 
an immigrant investor is able to request 
the now non-required portion of the EB-5 
investment back, will USCIS still consider 
the remaining $500,000 to be “at risk” under 
its rules related redemptions? If company 
agreements are modified to allow for 
refunds, will USCIS consider it a “material 
change” prior to getting the conditional 
green card, requiring a new Form I-526 
petition filing? 

Targeted Employment Area Designations

Since November 21, 2019, USCIS has not 
accepted a state certification of a TEA, 
even if it was part of an approved Form 
I-526 petition before Nov. 21, 2019 based 
on facts that are materially the same, since 
state designations of high unemployment 
areas were eliminated with the EB-5 
Modernization Regulations. Now, states are 
again empowered under 8 C.F.R. § 204.6(j)
(6)(2)(B) to certify such areas, and DHS’ 
limitations related to “directly adjacent” 

census tracts are gone, opening up new 
locations for EB-5 that were previously 
unqualified for the lower investment amount. 

For a great discussion on what is now 
allowed, take a look at Michael Kester’s piece, 
“The Current “State” of TEAs: What Was Old 
is New Again (For Now)”, published in the 
last edition of the Regional Center Business 
Journal. Since then, the States of Arizona, 
Colorado, and Ohio have begun providing 
TEA designation letters, whereas the States 
of Arkansas, Georgia, and North Carolina 
continue to resist. 

Priority Date Retention

Under the EB-5 Modernization Regulations, 
EB-5 investors who filed a new Form I-526 
on or after November 21, 2019, may use the 
priority date of a previously approved Form 
I-526 petition, subject to certain conditions. 
Now, there is no priority date retention 
protection for these investors who invested 
an additional $900,000, putting them back 
in the visa backlog queue. This needs to be 
corrected,

 especially for Chinese investors who acted 
in good faith by investing in failed projects. 
For Regional Centers who relied on those 
earlier priority dates to speed up the timing 
of repayment of EB-5 investment capital, 
they will instead likely need to consider 
redeployment of such funds, as discussed in 
numerous other articles within this journal’s 
prior editions.   

Conclusion

DHS’ EB-5 Modernization Regulations 
did little to modernize or update the EB-5 
Program. True modernization would include 
required reasonable USCIS processing 
times, integrity measures for EB-5 fund 
managers, and protections for good-faith 
investors whose investment fails due to no 
fault of their own. In the past, EB-5 has had 
strong bi-partisan support, and we remain 
hopeful that Congress will do its job and fix 
the EB-5 Program in a way that allows for 
continued flow of foreign direct investment 
into all deserving areas. There is still 
plenty of work to do to make sure the EB-5 
Program provides a dependable residency-
by-investment program for both the United 
States and immigrant investors.  
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A ll real estate development projects 
are subject to risks that the 
developer or project owner will 

not complete a project or will not meet 
operating projections, but the Covid-19 
pandemic substantially increased the 
number of real estate development projects 
and operating real estate businesses that 
have experienced, and in some cases 

are continuing to experience, severe 
financial distress. In particular, many 
hotels, restaurants and retail operations 
throughout the United States were forced 
to radically reduce their operations 
since March 2020, or to close completely 
for some period of time. In addition, a 
number of residential condominium, 
multifamily rental and mixed use real estate 
development projects have experienced 
delays in financing and construction, or 
delays of sales or rental of residential units 
in projects that have been completed. 
Among the many real estate related 
businesses affected by these conditions 
are projects funded with EB-5 financing 
(referred to here as “EB-5 Projects”). 

The issues faced by new commercial 
enterprises (“NCEs”) with loans to1 or 
equity investments in EB-5 Projects that are 
in default are particularly challenging for 
two reasons. First, most NCE loans made 
to or equity investments in EB-5 Projects 
are subordinated to senior creditors, which 

require an analysis of what legal remedies 
are available to an NCE under all of the 
financing documents to which the NCE is a 
party, including agreements with the owner 
of the EB-5 Project (the “EB-5 Project 
Owner”) and agreements with the senior 
lenders. Second, an NCE must analyze 
the effect of any action it may take that 
might negatively impact the eligibility of its 
investors (“EB-5 Investors”) for permanent 
residence under the EB-5 program. An 
NCE confronted with the problem of 
a defaulting EB-5 Project Owner must 
determine what remedies are available to 
the NCE and what the effects on the NCE 
and the EB-5 Investors will be if a senior 
lender exercises its remedies against the 
EB-5 Project Owner. 

This article summarizes the types of 
remedies available to an NCE in the event 
of a default by an EB-5 Project Owner on a 
loan or equity investment made by an NCE, 
the effect of foreclosure actions taken by 
senior lenders on EB-5 Projects, and the 

immigration issues that 
will arise in connection 
with a potential foreclosure 
or sale of an EB-5 Project 
in distress. Based upon the 
analysis of those issues, 
this article suggests a 
protocol for NCEs to use 
in analyzing potential 
remedies and outcomes to 
preserve as best as possible 
the visa eligibility and 
financial investment of its 
EB-5 Investors.

A. Legal remedies 
available to an NCE 
depending upon type of 
investment.

The remedies available to 
an NCE upon a default 
by the EB-5 Project 
Owner will be primarily 
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determined by the terms of the EB-5 
financing documents. Different remedies 
will apply depending upon whether the 
EB-5 investment is: (a) a loan secured by 
a senior mortgage on the EB-5 Project, (b) 
a loan secured by a junior mortgage on 
the EB-5 Project, (c) a loan secured by a 
pledge of membership interests in the EB-5 
Project Owner; (d) an unsecured loan; or 
(e) an equity investment in the EB-5 Project 
Owner. The remedies available for each type 
of EB-5 financing are summarized below: 

EB-5 Loan Secured by First Lien Mortgage 
on EB-5 Project. Most EB-5 Loans are 
not secured by first lien mortgages, but 
there are some that are, and it is helpful to 
understand the remedies that are available 
to a senior lender, even for NCEs that hold 
junior mortgages, unsecured loans, or 

equity investments. An NCE (or any other 
senior lender) with a first lien mortgage 
securing a loan to an EB-5 Project Owner 
has the right to foreclose on the EB-5 
Project and either acquire the ownership 
itself or sell the EB-5 Project to a third-
party bidder in a foreclosure sale. The 
foreclosure rules vary by state, and must 
be strictly followed in order for the NCE 
to have a valid foreclosure sale. Therefore, 
the NCE must hire a local foreclosure 
expert to conduct the sale. The general 
foreclosure procedure is that the NCE 
holding a senior mortgage can “credit bid” 
up to the full amount of the NCE’s loan, 
meaning the NCE is not required to pay 
any cash for this amount, and if there are 
no other bidders at the foreclosure sale 
in excess of the credit bid, the NCE will 
acquire the ownership of the EB-5 Project. 
If a third party bids more than the NCE’s 
credit bid at a foreclosure sale, the third 

party must pay cash at the foreclosure sale 
for the full amount of the foreclosure bid, 
which will result in the NCE receiving full 
repayment of all amounts owed on its loan. 
Any cash proceeds from the foreclosure sale 
in excess of the purchase price paid upon 
foreclosure will be paid to the EB-5 Project 
Owner, who will be required to pay its 
other creditors to the extent of those excess 
proceeds. Importantly, upon a foreclosure 
sale, the NCE or third-party purchaser will 
acquire the EB-5 Project free and clear of 
all obligations for any other junior debt or 
unsecured debt of the EB-5 Project Owner. 

EB-5 Loan Secured by Junior Lien 
Mortgage on EB-5 Project. An NCE 
with a junior lien mortgage also has the 
contractual right to foreclose on an EB-5 
Project (subject to any restrictions under 
any intercreditor agreement between the 
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NCE and the senior lender, as described 
in the next paragraph), but the senior 
lender holding the senior mortgage on the 
EB-5 Project has the first right to bring 
a foreclosure action on the property and 
“credit bid” the full amount of the senior 
loan.  Assuming that the senior lender 
brought a foreclosure action against the 
EB-5 Project Owner, if there were proceeds 
from a foreclosure sale to a third party in 
excess of the amount owed to the senior 
lender, those excess proceeds would first 
be paid to the NCE holding the junior lien 
on the EB-5 Project. However, if the excess 
proceeds were not enough to fully repay 
the NCE loan, the NCE’s junior lien would 
be extinguished in the foreclosure sale, 
and the NCE would have no additional 
rights under its junior lien. In the event 
the proceeds of the foreclosure sale by the 
senior lender did not fully repay the NCE’s 
loan, the NCE would still have a right to 
obtain a monetary judgement against the 
EB-5 Project Owner that could be satisfied 
with other assets of the EB-5 Project Owner, 
but often times an EB-5 Project Owner’s 
sole asset is the EB-5 Project itself, and once 
that is sold, the EB-5 Project Owner will 
often have no other assets available to repay 
the NCE’s loan. If the EB-5 Project Owner 
has any remaining assets after a foreclosure 
sale, the NCE would have to bring a legal 
action to obtain a monetary judgement, 
and then seek a writ of attachment on the 
remaining assets, which would be sold in 
a court ordered sale. If the EB-5 Project 
Owner owns no other assets, the NCE 

would have no other source of funds from 
which to obtain payment of the NCE’s loan, 
unless the NCE had also obtained a loan 
repayment guaranty from another party, in 
which event the NCE could seek repayment 
from the guarantor.

Effects of Subordination on NCE Junior 
Lien Rights. An NCE with a junior 
lien mortgage on an EB-5 Project will 
virtually always be required to enter into 
an intercreditor agreement (sometimes 
also called a subordination agreement or 
standstill agreement) with the senior lender 
holding the senior lien on the EB-5 Project. 
The intercreditor agreement will almost 
always prohibit the NCE from taking any 
form of enforcement action against the 
EB-5 Project Owner until the senior loan 
is repaid. This means that the NCE would 
not have the right to foreclose on an EB-5 
Project until the senior loan has been fully 
repaid. Therefore, if the NCE desires to 
acquire or sell the EB-5 Project, the NCE 
will be required to pay off the senior loan 
itself, or find a third party willing to pay 
off the senior lien and keep the NCE’s lien 
in place. Since an NCE will usually have 
no capital other than the amount of the 
NCE’s loan advanced to the EB-5 Project 
Owner, an NCE normally will have no 
funds available to repay the senior lender, 
which would mean that the NCE will likely 
receive no more than the excess foreclosure 
price, if any, above the senior loan amount 
that a third party will pay in a foreclosure 
sale. Because of this risk that the NCE 
will ultimately receive little or nothing in 

a foreclosure by a senior lien holder, the 
NCE should be motivated to work with the 
EB-5 Project Owner if possible to avoid 
a senior lien foreclosure, in the hope that 
the EB-5 Project Owner will eventually 
be able to sell the EB-5 Project for a high 
enough price to repay the senior loan and 
the NCE’s junior loan. In some cases, the 
intercreditor agreement may allow the NCE 
to cure the senior loan default by paying 
the amount that is then due and payable 
under the senior loan. If the NCE does 
have a source of funds to make the cure 
payment, the NCE should consider making 
the cure payment. However, the NCE also 
needs to consider the likelihood that the 
EB-5 Project Owner will default again 
on the senior loan, and whether the NCE 
will have the ability to make another cure 
payment. The NCE may be able to negotiate 
a forbearance with the senior lender if the 
NCE makes a cure payment that could 
effectively extend the senior loan and 
possibly prevent a senior loan foreclosure. 
The NCE should consider all available 
options to prevent a senior loan foreclosure.

EB-5 Loan Secured by Pledge of 
Membership Interests. It is common 
for EB-5 loans to be secured by pledges 
of membership interests of either the 
EB-5 Project Owner or another entity 
in the chain of ownership. The pledge of 
membership interests legally allows the 
NCE to conduct a foreclosure sale of the 
membership interests under the Uniform 
Commercial Code (or “UCC”) of the state 
in which the debtor is organized. Similar 
to a foreclosure on real property, the UCC 
allows the secured party to credit bid for 
the amount of the debt owed to the secured 
party. If no one at the foreclosure sale bids 
more than the credit bid, then the NCE 
would acquire the ownership of the pledged 
membership interests. However, in almost 
all cases where membership interests have 
been pledged, there is a senior lender to the 
EB-5 Project Owner, and the NCE will have 
entered into an intercreditor agreement 
with the senior lender which prohibits the 
NCE from foreclosing on the membership 
interests until the senior loan is paid in full. 
In that case, if the senior lender forecloses 
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on the EB-5 Project, and that is the only 
property that the EB-5 Project Owner 
owns, then even if the NCE forecloses 
on the pledge of membership interests, 
after the senior lender forecloses on the 
EB-5 Project, the entity in which the NCE 
would acquire membership interests upon 
a foreclosure may own nothing. Therefore, 
the NCE would have no way to recover 
repayment of its loan. 

In addition, if the NCE holds a pledge 
of membership interests of a mezzanine 
borrower (or another entity above the EB-5 
Project Owner in the chain of ownership), 
then all of the unsecured creditors of the 
EB-5 Project Owner would be required to 
be repaid first, before the NCE would have 
a right to any proceeds of a sale of the EB-5 
Project. These risks mean that the NCE 
holding a pledge of membership interests 
should be motivated to work with the EB-5 
Project Owner if possible to avoid a senior 
lien foreclosure in the hope that the EB-5 
Project Owner will be able to sell the EB-5 
Project for a high enough price to repay the 
senior loan and the NCE’s junior loan. 

EB-5 Unsecured Loan. An NCE with an 
unsecured loan has no right to foreclose on 
any property of the EB-5 Project Owner. 
Upon a default of an unsecured loan, the 
NCE would be required to file a complaint 
in a court having jurisdiction against the 
borrower to obtain a monetary judgment. 
Upon obtaining a monetary judgment, 
which could take months or in some cases 
years, the NCE would then be required to 
file a writ of attachment on any assets of 
the borrower that can be found, so that 
those assets may be sold to collect on the 
judgment. Any assets that have already been 
pledged by the borrower to other creditors 
would first have to be used to satisfy 
those other creditors, which means that it 
could be difficult for the NCE to satisfy its 
monetary judgment. 

EB-5 Equity Investment. An NCE with 
an equity investment in the EB-5 Project 
Owner (or EB-5 investors in a “direct” 
project with such an equity investment) is 
structurally subordinated to all creditors 
of the EB-5 Project Owner, including any 

senior mortgage lender, junior mortgage 
lender and any unsecured creditors of the 
EB-5 Project Owner. In the event the senior 
lender foreclosed on the EB-5 Project, the 
proceeds of foreclosure would be used 
first to repay the senior lender, then to 
repay the junior mortgage lender and 
then to repay all unsecured creditors. The 
NCE would only have a right to receive 
distributions from the EB-5 Project Owner 
after all of those creditors were repaid. If 
the EB-5 Project Owner had no remaining 
assets after payment of all of its creditors, 
then the NCE would have no ability to 
obtain distributions from the EB- Project 
Owner, and no ability to obtain a monetary 
judgment against the EB-5 Project Owner. 
Some NCEs with preferred equity interests 
have subordination agreements (sometimes 
also called “recognition agreements”) with 
senior lenders, which allows the NCE to 
cure a senior loan default. If that is the case, 
and the NCE has the ability to make a cure 
payment, the NCE should consider making 
a cure payment.

NCE Cooperation with Refinancing of 
Senior Loan. If the EB-5 Project Owner has 
the ability to refinance an existing senior 
loan as a means of avoiding a foreclosure 
sale by the existing senior lender, the NCE 
should consider that option, even if the 
NCE is required to extend the maturity 
date of the NCE’s junior loan, because it 
may allow the EB-5 Project to build up 
enough cash flow to eventually repay the 
NCE’s junior loan. The NCE should, in that 
case, ask the EB-5 Project Owner to submit 
a written request for any modifications 
required in the EB-5 loan, describing the 
reasons why the EB-5 Project Owner is not 
able to obtain enough from the refinancing 
to repay both the existing senior loan and 
the NCE’s junior loan. This documentation 
will allow the NCE to explain to the EB-5 
Investors why the modifications in the 
NCE’s loan were necessary to avoid a 
foreclosure by the existing senior lender, 
and provide evidence in the event of any 
legal claims by the EB-5 Investors against 
the NCE.

The “White Knight” Rescue. If the NCE 
has no additional funds with which to 
repay senior lenders in any of the scenarios 

described above (except the one in which 
the NCE is the senior lender), the NCE may 
seek to find a third party (often referred 
to as a “white knight”) to buy the EB-5 
Project, or to repay or take over the senior 
loan on the EB-5 Project, who would be 
willing to retain the NCE’s interest in the 
EB-5 Project. However, the white knight 
will normally want to purchase the EB-5 
Project for a discount and extinguish the 
debts of the EB-5 Project Owner. Therefore, 
a white knight will often require the NCE to 
convert its loan or preferred equity interest 
into a subordinated equity interest.  This 
would typically mean that the NCE would 
only have a right to be repaid its investment 
after the white knight is repaid its capital, 
plus a specified return on its capital, and 
all other creditors are repaid. This would 
mean that the NCE would still have the 
possibility of being repaid some or all of its 
investment at some future date (often not 
until the EB-5 Project is sold), but the risks 
of the new investment will almost always be 
higher than the original investment. Even 
so, retaining a subordinated equity interest 
is better than losing the NCE’s entire 
investment upon a foreclosure or sale of the 
EB-5 Project.

B. Immigration issues to be considered in 
connection with exercise of remedies.

When an EB-5 Project Owner defaults on 
a senior loan or on an NCE’s loan or equity 
investment, in addition to protecting the 
NCE’s financial investment, the NCE must 
also consider the effects that will be caused 
to the immigration status of EB-5 investors 
in the NCE. These issues will include the 
following:

Has the EB-5 Project created sufficient 
jobs for all of the EB-5 investors? The 
NCE will want to obtain records from the 
EB-5 Project Owner demonstrating that 
the EB-5 proceeds have been received by 
the EB-5 Project Owner and that the EB-5 
Project Owner has used the proceeds, 
together with other funds, to perform 
work on the EB-5 Project in a manner 
consistent with the business plan and 
economic report filed by EB-5 investors 
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with USCIS. Even if the EB-5 Project has 
not been completed, it is possible that the 
records will show that enough proceeds 
have been spent, and enough work has 
been performed, that sufficient jobs have 
been created for every EB-5 investor in 
the NCE to receive credit for at least 10 
jobs. It is critical for the NCE to obtain 
these records from the EB-5 Project Owner 
before any foreclosure action is taken that 
might cause the EB-5 Project Owner to 
lose control of the project or the records 
needed by the NCE. Therefore, when an 
NCE becomes aware that its EB-5 Project is 
in distress, one of the first steps that should 
be taken is to ask for the records the NCE 
will need to demonstrate the job creation 
that can be supported as of that date. If 
sufficient jobs have been created, then it 
should be possible for the EB-5 investors 
to make a reasonable argument that they 
should retain their visa benefits, even if the 
financial investment is lost.

What if the EB-5 Project has not created 
sufficient jobs for all of the EB-5 
investors? If the NCE determines that the 
EB-5 Project has not created sufficient 

jobs, then the NCE will need to analyze 
whether the EB-5 Project Owner or a third-
party purchaser of the EB-5 Project would 
continue to work on the EB-5 Project, so 
that additional jobs can still be created in 
a manner consistent with the business plan 
and economic model filed with USCIS. 
If so, even if the NCE takes a loss on its 
financial investment, the visa benefits of 
the EB-5 investors might be preserved. 
This will require that the NCE engage in 
discussions with the third-party purchaser 
of the EB-5 Project to determine the 
intentions of the purchaser and whether the 
purchaser is willing to retain the NCE as an 
investor in the EB-5 Project. 

Does the EB-5 immigration status of 
EB-5 investors matter in the event of a 
foreclosure sale? EB-5 Investors who have 
not yet obtained conditional permanent 
residence must continue to show they 
have “invested” the required capital, they 
are on course to create the required level 
of jobs, and there has been no “material 
change” from the I-526 petition they have 
filed with USCIS. For those EB-5 Investors 
who already have conditional permanent 
residence, the exposure to “material 
change” factors is much less. However, 

these EB-5 Investors must have “sustained” 
their investments, and will be required to 
prove sufficient job creation. If sufficient 
jobs have been created by the EB-5 Project 
Owner before a foreclosure sale, even if 
the EB-5 Project is not complete, will a 
foreclosure sale cause the EB-5 Investors 
to lose eligibility for their immigration 
benefits? It does not seem that this should 
be the case, and USCIS has previously 
approved I-829 petitions in cases of EB-5 
Projects that have failed under other 
circumstances causing the project not to 
be completed. But if all required jobs have 
not been created when an EB-5 Project 
is sold in a foreclosure sale, what would 
happen if the new owner decided to 
change the business plan to such an extent 
that it would be considered a “material 
change”? If all of the NCE’s EB-5 investors 
have commenced their two-year period 
of conditional permanent residency, then 
the USCIS Policy Manual indicates that 
there could be a material change in the 
business plan without a loss of eligibility for 
permanent residence without conditions. 

However, if the NCE receives no proceeds 
from its original investment, how would 
the NCE invest in a new project? Perhaps 

the NCE could send 
a notice to the EB-5 
Investors, informing 
them of the status of the 
original investment, and 
ask them to contribute 
additional capital for 
a new investment. In 
that event, how much 
would the EB-5 Investors 
have to contribute to 
the new project? Also, 
a new project would 
require a new business 
plan and new economic 
report, and who would 
pay for those? Because 
of these uncertainties, 
it would seem to be a 
better choice, if possible, 
to retain an investment 
in the existing EB-5 
Project. It might be 
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possible for the NCE to take other actions 
in cooperation with the EB-5 Project 
Owner that would preserve the ability to 
create jobs in the original EB-5 Project 
without an additional investment by 
the NCE. This analysis would require a 
detailed knowledge of the specific facts and 
circumstances of the EB-5 Project and the 
possible outcomes of the EB-5 Project in 
order to make a determination of the best 
course of action to preserve the residence 
benefits to the EB-5 Investors.

If the NCE or a new owner acquires 
the EB-5 Project will that cause a 
material change to the EB-5 Investors’ 
applications? Although USCIS has never 
commented on this topic specifically, it has 
framed “material change” in a rigid manner 
when applied to EB-5 Investors who have 
not yet obtained conditional permanent 
residence. On the other hand, the USCIS 
consideration of what exactly constitutes 
a material change appears to depend on 
whether the EB-5 Investor would fail to 
meet a specific eligibility factor. Therefore, 
it should not matter who owns an EB-5 
Project, as long as the EB-5 Project is 
completed (or partially 
completed) in accordance 
with the business plan 
filed with USCIS. Even 
if the EB-5 Project itself 
is changed in some way, 
such as a reduction in the 
size of the EB-5 Project, 
as long as the nature 
of the EB-5 Project 
remains unchanged (so 
as to frustrate the job 
creation methodology, 
or the job creation 
totals -- as just two 
examples), it should not 
be considered a material 
change. However, USCIS 
has never addressed the 
specific issue of change 
of project ownership in 
the Policy Manual or 
elsewhere. Nevertheless, 
the NCE must consider 
these issues when 

analyzing the best course of action to 
protect the residence benefits of the EB-5 
Investors, and the NCE should thoroughly 
review all of the relevant facts and 
circumstances with its lead immigration 
attorney for this purpose. 

C. A Protocol for Analyzing Available 
Remedies and Outcomes for an EB-5 
Project in distress. 

Based upon the issues described above, 
when an NCE becomes aware that its 
EB-5 Project is experiencing distress, the 
following steps should be taken:

1. Review the NCE’s investment 
documents. The NCE should review 
with its business legal counsel the NCE’s 
loan documents or equity investment 
documents to determine its rights and 
remedies under those agreements. 
The available remedies will initially be 
determined by those agreements. 

2. Review any senior loan documents and 
intercreditor agreements between the 
NCE and senior lenders. The NCE should 
review with its business legal counsel the 
senior loan documents, and in particular 
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Continued From Page 33 any intercreditor agreement entered into 
between the NCE and any senior lender. 
The intercreditor agreement may prohibit 
the NCE from taking certain actions, 
even if those actions are permitted under 
the NCE’s own loan or equity investment 
documents with the EB-5 Project Owner. 
The NCE should not send any written 
notices to either the EB-5 Project Owner or 
senior lender without first understanding 
the consequences under the senior loan 
documents. For example, if the NCE sends 
a notice of default under the NCE’s loan 
documents with the EB-5 Project Owner, 
it could result in an event of default under 
the senior loan agreement, which could 
accelerate a foreclosure action by the senior 
lender. The NCE will usually want to avoid 
such an outcome, for the reasons explained 
earlier in this article.

3. Determine the remedies available to 
the NCE based on all of the relevant 
agreements. Together with its business 
legal counsel, the NCE should conduct 
a thorough analysis of the facts and 
circumstances to determine the best course 
of action to preserve the NCE’s interest 
Continued On Page 35
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factors the NCE believes require the action 
the NCE has determined to take, and the 
reasons why the NCE believes the action 
taken by the NCE is the best possible 
course of action available to protect the 
interests of the EB-5 Investors. Obtaining 
a collaborative letter from the EB-5 Project 
Owner that can be delivered to the EB-5 
Investors could also help to establish the 
credibility of the NCE’s actions with EB-5 
Investors.

8. Document the NCE’s considerations 
and reasons for its decisions. The NCE 
will potentially face claims brought against 
it by EB-5 Investors if they lose their 
investment or immigration benefits, even 
if the NCE has done everything possible 
to protect the EB-5 Investors under the 
circumstances. The best defense the NCE 
will have against claims brought by its own 
EB-5 Investors is good documentation of 
the facts and circumstances that existed 
at the time, and the reasons for the NCE’s 
decisions and actions. If possible, the 
NCE should obtain documentation from 
the EB-5 Project Owner that supports 
the reasons for the NCE’s decisions 
and actions. The NCE cannot always 
prevent the loss of the investment by 
EB-5 Investors, but it can and should 
be prepared to document the reasons 
why it took the actions it did in good 
faith and in the exercise of reasonable 
business judgment based on the facts 
and circumstances. This may help avoid 
claims brought against the NCE by EB-5 
Investors, or if claims are filed, will help 
the NCE to defend its actions.

Conclusion

NCEs with investments in EB-5 Projects 
under financial distress must remain in close 
contact with the EB-5 Project Owner to 
maintain sufficient knowledge of the status 
of the EB-5 Project, particularly use of EB-5 
investment proceeds and job creation, and 
the status of senior loans secured by the 
EB-5 Project. In these difficult times, all 
NCEs must be vigilant in monitoring their 
EB-5 Projects, and be prepared to consider 
all available options to preserve the NCE’s 
financial investment and the immigration 
goals of the EB-5 Investors.
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in the EB-5 Project. Among other issues, 
the following should be considered: Can 
the NCE take any action against the EB-5 
Project Owner, or is it prohibited from 
doing so under intercreditor agreements? If 
the senior lender might bring a foreclosure 
action (even if it has not yet done so), what 
action could the NCE take to protect its 
investment in the EB-5 Project? What is 
the amount of the senior loan that would 
need to be paid off? Does the NCE have 
a right to cure a senior loan default – if 
so, what amount would be required to 
pay off the senior loan default amount? 
What is the viability of the EB-5 Project 
in its current state? Can the EB-5 Project 
Owner refinance the senior loan and leave 
the NCE’s loan or investment in place 
with modifications? Does the NCE have 
resources available to take over the project, 
or possible sources of a “white knight” the 
NCE could work with to save its investment 
in the EB-5 Project? All of these and other 
issues unique to each EB-5 Project must be 
considered by the NCE in determining the 
appropriate course of action.

4. Obtain records from the EB-5 Project 
Owner necessary to determine jobs 
created to date. When an EB-5 Project 
defaults on senior loan or on the NCE’s 
loan or equity investment, it will often 
mean that the EB-5 Project Owner is in 
economic distress and may be in danger 
of losing control of the EB-5 Project. 
Before that happens, the NCE must obtain 
the records it will need to demonstrate 
that the EB-5 Project Owner received 
the EB-5 investment proceeds, and used 
those proceeds, together with any other 
funds, to complete some or all of the EB-5 
Project. Once those records are obtained, 
the NCE should ask its economist to 
prepare an update to the economic report 
demonstrating the jobs that have been 
created as of that date. This will allow the 
NCE to determine if sufficient jobs have 
been created, which will influence the 
potential actions the NCE should consider 
in its analysis of all possible means to 
protect its investment in the EB-5 Project.

5. Analyze the immigration status of 

the NCE’s EB-5 Investors and the effect 
on their residence eligibility from the 
potential actions and outcomes that 
could occur as a result of the economic 
distress of the EB-5 Project. Would any 
action or outcome result in a “material 
change” to an EB-5 Investor’s application? 
Would any particular action or outcome 
be more favorable to EB-5 Investors from 
an immigration perspective? This analysis 
will largely be informed by whether or not 
sufficient jobs have already been created in 
the original EB-5 Project. The NCE needs 
to have all of the relevant facts regarding 
the status of the EB-5 Project and the 
status of senior financing available in order 
to discuss immigration status issues with 
the NCE’s lead immigration counsel.

6. Determine a best course of action and 
discuss with the EB-5 Project Owner 
and relevant third parties. Any action 
that might be taken by an NCE will need 
to be coordinated with the EB-5 Project 
Owner, any senior lenders, other existing 
major investors and potential third-
party purchasers. Before any discussions, 
however, it is critical that the NCE discuss 
and determine a strategy with its business 
legal counsel, to determine the best 
method of communication with the parties 
involved. Premature action or discussions 
could impede the ability to implement the 
NCE’s strategy.

7. Determine the best method and timing 
of communication with EB-5 Investors. 
The manager or general partner of an NCE 
has a fiduciary duty to its EB-5 Investors 
to keep them informed of material 
developments affecting the EB-5 Investors. 
However, before any communication 
with EB-5 Investors, the NCE must have 
determined its strategy, because it may 
be necessary to maintain confidentiality 
from its EB-5 Investors in order to execute 
on that strategy and best protect the EB-5 
Investors’ interests. This also requires 
discussion with the NCE’s business legal 
counsel before proceeding with any 
communications to EB-5 Investors. The 
NCE should also seek to explain to the 
EB-5 Investors the status of the EB-5 
Project, whether the job requirements 
have been satisfied as of that date, the 
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EEB-5 petitions/applications are 
sometimes denied. It happens. 
Nobody goes into the EB-5 process 

expecting a denial. And many times, 
denials are not the applicant’s fault. Yet the 
statistics show that denials happen more 
often than one might think. According to 
Fiscal Year 2020 data from USCIS shown 
in the table below, a significant number of 
applicants faced denials.

Surprise denials are hardly uncommon 
throughout the program’s history. A case 
in point are the loan collateral cases in the 
mid 2010s where whether they admitted 
it or not, USCIS changed its policies 
regarding the adjudication of the use of 
loan proceeds for EB-5 capital seemingly 
overnight, with no warning to investors, 
attorneys, and agents. Investment 
strategies that were long accepted as valid 
were suddenly leading to mass denials. 
Only after significant litigation – heading 

all the way to the D.C. Circuit Court of 
Appeals – did USCIS finally relent and 
apply the plain meaning of the regulations 
to its adjudication policies. Similar 
situations have occurred in EB-5 history 
such as when USCIS was forced to back 
track on what was accepted as kosher, 
for example:  the reversal of the use of 
tenant occupancy as an input to economic 
modeling, as well as the use of third-
party currency exchangers as opposed to 
traditional banks (most notably among 
Vietnamese investors).

Denials happen. Hopefully they won’t 
happen to you or your company’s petition. 
However, if a denial does occur, this 
article addresses the options available to 
applicants, the pros and cons of each, and 
some specific nuances relating to some 
types of denials and the various paths 
forward.

My EB-5 Case Was Denied. 
What Do I Do Now?

Continued On Page 37
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FISCAL YEAR 2020
FORM 
TYPE

CASES 
APPROVED

CASES 
DENIED

TOTAL CASES 
ADJUDICATED

DENIAL 
RATE

I-526 904 236 1,140 20.7%
I-829 732 62 194 7.8%
I-924 45 45 90 50%

Source: https://www.uscis.gov/sites/default/files/document/reports/Quarterly_All_Forms_FY2020Q4.pdf. (Notably, 
USCIS data does not segregate Form I-485 adjudications by underlying visa type and, accordingly, it is not possible 
to specify the relevant EB-5 related denial rate.) 
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What options are legally available?

In contesting a denial, one is faced with 
two basic options: 1) fight the denial with 
USCIS or 2) fight the denial in federal 
court. Importantly, EB-5 stakeholders 
are not usually required to exhaust 
administrative remedies before going to 
federal court. In the seminal case Darby 
v. Cisneros, the Supreme Court of the 
United States held that unless a statute 
or regulation requires “exhaustion of 
administrative remedies,” an aggrieved 
applicant may take his or her suits 
to federal court.  Fortunately, most 
immigration-related applicants facing a 
denial need not exhaust the administrative 
remedies discussed below. 

There presently is no requirement that 
an administrative appeal be filed for a 
denied I-924 or I-526. An I-829 is a little 
more complicated. Upon an I-829 denial, 
the regulations require USCIS to issue a 
“Notice to Appear” which is essentially 
an indictment/summons commencing 
immigration court proceedings. Federal 
law generally limits federal courts from 
intervening from the removal, i.e., the 
deportation process. In other words, 
convincing a federal court to entertain 
jurisdiction of a case where an applicant is 
in removal proceedings is quite difficult. 
But USCIS does not uniformly attempt 
to deport every denied I-829 investor. 
Notably, in an important 2011 case (Kyu 
Seock Lee v. USCIS,, 2011 WL 10858556) 
a court held that narrow exceptions exist 
regarding the challenging of 
I-829 denials, specifically acts 
occurring before removal 
proceedings begin and 
questions raised that exceed 
the scope of an immigration 
court’s authority. This could 
be in essence also establishing 
a race to the particular 
courthouse – investors to 
federal courts and USCIS to 
immigration courts.

Beware though, that the lack of exhaustion 
as a prerequisite is subject to change. At 
the time of this writing, the EB-5 Regional 
Center program is amidst the 2021-22 
lapse and various legislative proposals 
are being discussed to revive it. Section 
P of the “EB-5 Reform and Integrity Act 
of 2021” (a/k/a the Grassley-Leahy bill) 
would strip courts of reviewing denied 
I-526 or I-924 filings without exhaustion 
of “all administrative appeals.” In other 
words, any such denials might become 
subject to Administrative Appeals Office 
(AAO)  adjudication prior to going to 
federal court (the AAO decides appeals of 
denials across a great many visa types.) It 
remains to be seen whether this provision 
will become law.

Option 1 Fight the Denial with USCIS: 

a) Should a Motion to Reopen or 
Reconsider Be Filed?

The language of a USCIS denial notice 
provides the applicant with notice and the 
opportunity to file Form I-290B, Notice 
of Appeal or Motion. One use of this form 
is to submit additional documents and/or 
legal arguments to the same office , i.e., the 
Immigrant Investor Program Office (IPO) 
that issued the denial decision in the first 
place. These motions can take one of three 
forms:

• A Motion to Reopen – a 
motion to reopen allows an 
EB-5 petitioner the opportunity 
to state new facts and include 
new documentary evidence 

My EB-5 Case Was Denied. What Do I Do Now?

Continued From Page 36 demonstrating eligibility. For 
example, suppose an EB-5 
business plan was not Matter 
of Ho compliant, or suppose 
that an I-526 lacked a particular 
document tying together the 
source of funds. A Motion to 
Reopen allows the applicant 
to submit these items into 
the administrative record for 
additional consideration.

• A Motion to Reconsider – these 
motions argue that the denial was 
“based on an incorrect application 
of law or policy, and that the 
decision was incorrect based on 
the evidence in the case record at 
the time of the decision.” They are 
purely legal filings, offering no 
evidence or new facts.

• Combined Motions – it is 
possible to make a combined 
or hybrid filing. In my practice, 
virtually all filings have not only 
included new facts and evidence, 
but also contested the basis of 
the denial. Oftentimes there will 
be both new evidence that can 
be submitted and legal bases 
to attack the denial, it is hardly 
surprising that these combined 
motions are popular.

It is generally thought that these Motions 
will trigger re-examination by the same 
adjudicator who issued the denial notice. 
Accordingly, they may work exceptionally 

FORM I-526
FISCAL YEAR 2019 FISCAL YEAR 2020 FISCAL YEAR 2021

Dismissed Sustained Remanded Dismissed Sustained Remanded Dismissed Sustained Remanded
56 2 13 36 2 6 32 2 3

FORM I-924
FISCAL YEAR 2019 FISCAL YEAR 2020 FISCAL YEAR 2021

Dismissed Sustained Remanded Dismissed Sustained Remanded Dismissed Sustained Remanded
15 0 1 6 0 1 2 0 0

Source: https://www.uscis.gov/sites/default/files/document/aao-decisions/USCIS_and_AAO_Data_for_
Publishing_Thru_FY21_revisedtoincludeVAWA.pdf

Continued On Page 38
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Continued From Page 37 more reasoned analysis – if only to buttress 
defenses against future federal court 
actions.

AAO appeals are also filed with Form 
I-290B. However, the timeframe for filing 
an appeal can be longer than a motion to 
reopen or reconsider. An applicant may 
note the appeal within 33 days of the 
decision and then be granted an additional 
30 days to file an appeal brief with the 
AAO, effectively doubling the timeframe. 
Similarly,  when filing a motion to reopen, 
applicants can include new evidence to 
the AAO and this evidence need not be 
proven to be unavailable during the initial 
adjudication.

While the AAO may provide relief for 
some applicants, in this author’s opinion it 
should generally not be relied upon as an 

well where mistakes have been made – 
either by USCIS or the attorney making 
the filing. However, they seemingly do 
not work well where an adjudicator’s 
decision evidences bias or a fundamental 
misunderstanding of the filing. In such 
cases, it is probably best to advance the 
application to someone else’s desk at the 
agency.

The cost of filing is $675. Legal fees, of 
course, vary from lawyer to lawyer. These 
motions must be filed within 33 days of 
the denial decision, although extensions 
currently exist due to the COVID-19 
pandemic. Unfortunately, USCIS does not 
publish processing times for these kinds of 
filings. While there are certainly outliers, 
such motions are generally decided within 
weeks or a few months.

These motions may also be favorable to 
“complete the record” of review for the 
AAO or a federal court action later. If 
an applicant has any regrets regarding a 
failure to advance a particular piece of 
evidence or legal argument, such motions 
may be helpful even if a second denial is 
expected.

b) Should an Appeal to the AAO be Made?

According to USCIS’ website, the AAO 
exists “to ensure consistency and accuracy 
in the interpretation of immigration 
law and policy.” USCIS generally issues 
“appellate decisions as non-precedent 
decisions, which apply existing law 
and policy to the facts of a given case.” 
The AAO unit sits separately from the 
front-line adjudicators at the IPO. AAO 
adjudicators are often thought to have 
more advanced training, and therefore, a Continued On Page 39
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TIMELINESS OF FISCAL YEAR 2022 FIRST QUARTER COMPLETIONS 
(OCTOBER - DECEMBER 2021)

FORM TYPE CASE TYPE COMPLETED 
0-180 DAYS

QUARTERLY 
COMPLETION

Cumulative total of all completions - 28.92% 830
I-526 Alien Entrepreneur 0% 2
I-924 (Term) Termination of a Regional Center 0% 0

Source: https://www.uscis.gov/administrative-appeals/aao-processing-times

effective means for reversing a denial as 
the AAO’s track record shows that the vast 
majority of EB-5 cases filed with the AAO 
are dismissed. The Table below for the 
past three fiscal years illustrate this point 
for I-526 and I-924 filings. 

Processing times for filings with the AAO 
are also highly problematic. The AAO 
states that it is their goal to complete all 

reviews of appeals within 180 days. At the 
time of this writing, their progress towards 
this goal has been dismal, both within the 
EB-5 context and more generally.

Between the low success rates 
suggesting that most EB-5 denials are 
“rubberstamped” by the AAO and 
the  slow processing times, it is hard to 
imagine why someone would want to take 
a case there unless they absolutely had no 
other option. One can also understand 
why the provisions of the Grassley-Leahy 
reforms mandating AAO appeals were 
met with such vociferous opposition. 
Indeed, the most likely result of the typical 
AAO appeal is a much delayed, yet better 
reasoned denial which may be more 
difficult to contest in federal court later 
as opposed to taking a denial directly to a 
federal judge. 

Nevertheless, there are some benefits to 
AAO appeals. There is the opportunity 
to advance new evidence in an effort 
to complete the record. And yes, some 
denials do get reversed or remanded. 
Some attorneys simply aren’t comfortable 
going to federal court and the AAO may 
be their best option. Nevertheless, on 
balance, it is something I believe should 
be avoided wherever possible, especially 

if an initial denial is poorly reasoned and 
may be susceptible to attack in the federal 
court later.

Option 2 Fight the Denial in Federal 
Court 

Assuming jurisdiction is available, there 
are some clear advantages to a federal 
court suit. Immigration denials can 
be challenged in federal court under 
the Administrative Procedure Act 

(“APA”) which allows courts to set aside 
agency decisions not based on reasoned 
decision making. In stark contrast to 
agency appeals or motions, the statute of 
limitations on an APA suit is six years. 
Notably, however, most courts will not 
accept jurisdiction where an I-290B is 
pending.

Although judges may be deferential 
to USCIS decisions, they are a wholly 
separate branch of government, immune 
to USCIS’ internal politics, and better 
equipped to apply the law. The scope 
of review can also be broader. USCIS 
adjudicators, i.e., USCIS employees are 
beholden to the agency’s regulations, 
guidance, and ever-changing 
interpretations, while litigants in federal 
court can challenge those regulations, 
guidance, and interpretations themselves. 
Moreover, it may be easier to for litigants 
cite existing court precedents in similar 
suits to persuade the judge, as USCIS 
often ignores district court decisions as 
not being binding upon the agency more 
generally.

In addition, the filing cost of a complaint 
is presently $402, although there of course 
will be significant legal costs. Upon 
filing and serving the Complaint upon 

USCIS and the Department of Justice, 
the defendant(s) must respond to the 
complaint within 60 days. 

Oftentimes, the mere filing of a complaint 
is enough to get USCIS to reconsider its 
denial. Rather than defend the suit which 
drains valuable government resources, 
USCIS may be inclined to reopen the 
denial through a new Request for Evidence 
or perhaps approve the previously denied 
matter outright.

If such settlement cannot be reached, the 
Department of Justice usually files the 
certified administrative record with the 
reviewing court. This record generally 
cannot be modified, thus a litigant’s 
efforts to add evidence after the denial 
are best reserved for I-290B filings as 
discussed above. Generally, such matters 
are resolved by the Court through Motions 
for Summary judgment, whereby the 
Court will review the decision against 
applicable case law, applicable statutes and 
regulations, and the APA itself. 

Most immigration filings are shielded 
from public view online via the Public 
Access to Court Electronic Records 
(PACER) service, and accordingly it is very 
difficult (if not impossible)  to estimate 
how many cases settle. Further, with this 
semi-privacy, it can be difficult to predict 
how long a federal court action will take 
if a case is not resolved within the first 60 
days of filing and service. 

A judge’s decisions on the merits, however, 
should be fully public. Legal research 
regarding these decisions and overall 
trends can help paint an accurate picture 
of how particular issues will be handled 
by courts. Following a decision, either 
party may appeal to a Circuit Court and 
(although unlikely) even to the Supreme 
Court of the United States itself.

Necessarily though, every case is different, 
and lawyers can disagree with rich route 
to remedy a denial is best. There is no 
one-size fits all remedy. Close consultation 
with experienced attorneys following 
denials is an absolute must.
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Hundreds of innocent EB-5 investors 
within the Vermont Regional 
Center (RC) have suffered for a 

long time, but two government actions 
might give such investors hope of finally 
escaping their tragic circumstances in the 
coming months—or years.

Broadly promising is that after the Investor 
Program Office (IPO) terminated the 
Vermont RC in July 2018 for actions 
having absolutely zero to do with any EB-5 
investors themselves, the Administrative 
Appeals Office (AAO) issued a March 25, 
2021 decision vacating the RC termination 
and remanding the matter back to the IPO 
with instructions to issue a new decision 
consistent with the logic of the well-
reasoned 2019 Path America decision from 
the Western District of Washington. More 
on the AAO decision below.

Also important but applicable to only 
a subset of the Vermont RC investors, 
the Vermont Department of Financial 
Regulation issued a cease-and-desist order 
that essentially compels the successor of 
two ownership entities of fully completed 

EB-5 projects at Vermont’s Mount Snow 
Ski Resort to continue operating within the 
context of the EB-5 program. 

Specifically, in 2019, Vail Resorts Inc. 
(Vail) acquired the Mount Snow Ski Resort 
from Peak Resorts Inc., and in late 2021, 
Vail informed relevant investors that Vail’s 
recently acquired EB-5 entities planned 
to return all remaining EB-5 funds to the 
investors in early 2022 and to terminate the 
EB-5 relationship altogether—irrespective 
of where such investors were along the 
path to obtaining conditional green 
cards or removing conditions on such 
green cards. The Vermont Department of 
Financial Regulation intervened, issuing 
the cease-and-desist order alleging that 
inherent immigration benefits constituted 
a substantial portion of value in the EB-5 
offering and that Vail would therefore be 
violating securities laws if its EB-5 entities 
returned the EB-5 funds prematurely and 
left the EB-5 investors high and dry with 
respect to the immigration benefits that the 

Continued On Page 41
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predecessor had offered as enticement to 
invest in the first place.

With respect to the more broadly applicable 
March 21, 2021 AAO order to vacate 
and remand IPO’s termination of the 
Vermont RC, affected investors should be 
substantively optimistic, but procedurally 
patient. The AAO order theoretically leaves 
IPO the option of simply alleging new 
and improved rationale for reaching the 
same termination outcome as before, but 
a reasonable reading of the AAO opinion 
reflects an expectation that IPO will in fact 
reinstate the Vermont RC. Time will tell, 
however, whether IPO will even act on the 
AAO order without first facing a federal 
mandamus action to compel IPO to do so.

Substantively, the AAO faulted IPO for not 
considering positive factors or mitigating/
corrective action in deciding to terminate 
the Vermont RC. “To determine whether 
a regional center serves the purpose of 
promoting economic growth, the Chief 
should consider a variety of factors, both 
positive and negative. Positive factors may 
include the extent of any job creation, the 
amount of investment, and the overall 
economic impact. Negative factors may 
include inaction, mismanagement, theft, 
fraud by or otherwise affecting the regional 
center, any resulting damage, and the risk 
imposed on investors or the economy. An 
evaluation of negative factors should take 
into consideration of any mitigating or 
corrective actions taken by the regional 
center.” 

Moreover, quoting Path America: “Just 
because a regional center failed to promote 
economic growth for a short period of time 
while management changed hands does 
not mean that the regional center has not 
continued to promote economic growth 
after that point, when it in fact provided 
jobs on a successful construction project.” 
The AAO also found “persuasive” the 
federal court’s notion that “USCIS’ failure 
to consider a regional center’s remedial 
efforts ‘appears to run contrary to the 
purposes of the EB-5 program.’”

Given the longevity of the Vermont RC and 
the diversity of NCEs, JCEs, and projects 

within the RC, one might imagine that IPO 
need not look very deeply to find at least as 
much evidence of “continuing to promote 
economic growth” in the Vermont RC as 
the federal court found in the Path America 
RC.

In addition, in a broader sense, although 
the underlying circumstances of the 
Vermont RC and the Path America RC 
are similar in that one or more bad actors 
were convicted of criminal wrongdoing 
and that since that wrongdoing both RCs 
resolved the underlying issues, many other 
circumstances of the Vermont RC seem 
more favorable than those in the Path 
America case. Below are a few examples:

Regional Center Problems: Insufficient 
Oversight vs. Criminality

The feds convicted bad actors at the 
NCE and JCE levels in both RCs, but the 
government took no criminal action against 
the Vermont RC or its principals. In Path 
America, the feds convicted the principal of 
the RC itself.

Control of NCEs/JCEs: Affiliated vs. 
Independent

State of Vermont agencies control only the 
RC itself, not any NCEs or JCEs, but in 
Path America, one person (through entities) 
apparently controlled everything from RC 
to NCEs to JCEs. IPO has apparently never 
even alleged that the Vermont RC or its 
principals engaged in unlawful activity, but 
at most had failed to detect quickly enough 
the criminality of some of its independently 
operated NCEs and JCEs.

NCE and JCE Problems: Only Some 
Entities vs. Potentially All Entities

In Path America, the affiliation relationship 
among RC, NCEs, and JCEs made it at least 
plausible that serious problems extended 
through all NCEs and JCEs, but in the 
Vermont RC, the breadth of independent 
NCE and JCE operators arguably made it 
much less likely that the criminality and 
other problems in the Quiros-controlled 
entities had spread among all NCEs and 
JCEs. In fact, the March 25, 2021 AAO 
opinion explicitly mentioned that the 
successful ongoing Mount Snow and Trapp 

Family Lodge projects were “not previously 
under Mr. Quiros’ control.” Moreover, 
even with respect to one of the Quiros-
controlled projects (Q Burke Hotel), the 
Director of the Vermont Department of 
Financial Regulation publicly stated that 
the department had thoroughly investigated 
that project but had found no wrongdoing 
within the project or offering.

Thus, substantively, the facts underlying the 
Vermont RC seem to point to a strong case 
that the Vermont RC continues to promote 
economic growth despite the temporary 
criminality-driven problems at some—but 
not all—NCEs and JCEs. 

Unfortunately, such substantive optimism 
probably does not directly translate to an 
expectation that the IPO will act quickly 
to reinstate the Vermont RC. First, despite 
objective evidence of continuing to promote 
economic growth seeming more compelling 
with respect to the Vermont RC than with 
the Path America RC, the fact remains that 
IPO has not yet reinstated the Vermont RC. 
Inaction speaks louder than words here.

Also, more broadly speaking, despite 
the complete shutdown of the overall 
Regional Center Program for from June 
30, 2021 until March 15, 2022 — IPO was 
adjudicating few EB-5 cases of any kind 
without first being sued in federal court for 
mandamus. IPO seems to be milking every 
pending case as though it were a 50-teated 
cow, so investors should expect the same 
with the administrative reinstatement of 
the Vermont RC even after Congressional 
reinstatement of the Regional Center 
Program.

All procedural hope is not lost, though. 
Once IPO finally reinstates the Vermont 
RC, affected investors whose I-526 petitions 
had been denied or revoked because IPO 
had previously terminated the RC should 
find it easier to overturn those prior 
decisions and restart their pursuit of EB-5-
based green cards.

Although recent history suggests that 
IPO is likely to take a long time to do so, 
affected investors should be confident 
that IPO will reinstate the Vermont RC 
eventually.

Innocent Investors Might Finally Escape EB-5 Hell in Vermont
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This article examines how the 
securities law provisions integral 
to the latest EB-5 program draft 

bill, known as the “EB-5 Reform and 
Integrity Act of 2022” (the “Bill”), are 
designed to shape EB-5 industry participant 
behavior and promote transparency and 
accountability. 

Like other proposed legislation, this 
Bill focuses strongly on oversight and 
compliance measures and requires regional 
centers to have in place certain policies and 
procedures that are reasonably designed 
to monitor new commercial enterprises 
(“NCEs”) and any affiliated job-creating 
entities (“JCEs”) to ensure compliance 
with, among other things, federal securities 
laws and all securities laws of each state in 
which securities offerings will be conducted, 
investment advice will be rendered, or the 
offerors or offerees reside.

Regional centers are also required to use 
commercially reasonable efforts to monitor 
and supervise compliance with applicable 
securities laws in relation to all offers, 
purchases, and sales of, and investment 
advice relating to securities made by the 
regional center, NCEs and affiliated JCEs. 

Annual Statements, Certifications and 
Applications

In order to ensure that the required policies 
and procedures are actually working as 
designed to shape the behavior of industry 
participants, regional centers will be 
required to prepare annual statements that 
contain, amongst other things, certifications 
as to securities laws compliance. 

Specifically, an officer, director or other 
principal of the regional center will be 
required to certify that: (1) the regional 
center’s securities laws policies and 
procedures remain in place and the regional 
center and its NCEs and affiliated JCEs 
are in compliance with such policies and 
procedures; (2) all persons involved with the 
regional center and its NCEs and affiliated 
JCEs are and will remain in compliance with 
applicable federal and state securities laws; 
and (3) that all offers, purchases and sale of Continued On Page 43

securities complied with applicable federal 
and state securities laws. 

Regional centers will be required to further 
certify that: (1) there are no “bad actors” 
(which are described further in the next 
section) associated with the regional center; 
(2) the regional center is in compliance 
with all requirements with respect to direct 
and third-party promoters (which will also 
be discussed later in this article); and (3) 
the regional center is owned by either U.S. 
nationals or lawful permanent residents.

In addition to the certifications pertaining to 
securities laws, annual statements also foster 
transparency because they must include, 
amongst other things, key disclosures and an 
accounting of regional center, NCE and JCE 
activities. 

First, annual statements must include 
descriptions of any bankruptcy proceedings 
or pending material litigation alleging fraud 
involving the regional center, any NCEs or 
affiliated JCEs. As to each NCE specifically, 
the regional center’s annual statement 
must also provide the following disclosures 
regarding investor capital and project status: 
(i) a description of how investor capital is 
being used to execute the project’s business 
plan; (ii) evidence that 100% of such investor 
capital has been committed to the project; 
and (iii) detailed evidence of the progress 
made toward the completion of the project. 
Importantly, the regional center must also 
provide, for each NCE, documentation of 
any material changes to the NCEs business 
plan or offering materials that occurred 
during such preceding fiscal year. 

The Bill also aims to increase integrity 
and accountability by requiring annual 
statements to include an accounting of 
all foreign investor capital invested in 
the RC, NCEs and JCEs, together with 
an independent annual financial audit 
conducted in accordance with Generally 
Accepted Auditing Standards. In addition 
to the independent audit, regional centers 
must also provide: (i) an accounting of all 
fees (including administrative fees, loan 
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monitoring fees, loan management fees, 
commissions and similar transaction-based 
compensation) collected from investors 
by the regional center, NCEs and JCEs, 
or any promoter, finder, broker-dealer or 
other entity engaged to locate investors; 
and (ii) any fees, ongoing interest, or other 
compensation paid or to be paid by RC, 
NCE or JCE to agents, finders, or broker 
dealers involved in the offering, including 
the name and contact information of any 
such person. 

The Bill further promotes transparency 
by requiring regional centers to make and 
preserve, for a period of five years from 
the date of the applicable transaction, 
the books, ledgers, records and other 
documentation that were used to support 
any claims, evidence or certifications 
contained in annual statements. Such 
records would be available to both the 
Secretary of Homeland Security and/
or the Securities Exchange Commission 
(the “SEC”) upon request. Importantly, 
investors would have access to the regional 
center’s independent financial audit and a 
copy of the annual statement (in redacted 
form showing only the investor and 
applicable NCE/JCE). 

Beyond annual statements, the Bill also 
requires regional centers to submit an 
application for each offering to be made by 
an associated new commercial enterprise 
before any immigrant investor may file 
a petition. These applications place a 
particular emphasis on securities laws 
compliance and industry transparency 
in that they must include, amongst other 
things, the project business plan and 
economic report and any documents 
filed with the SEC (or, if applicable, the 
securities regulator of any particular state). 

Furthermore, the application must 
include the NCEs investment and/or 
offering documents (such as subscription 
agreements, partnership/operating 
agreements, private placement memoranda 
and term sheets) and marketing materials, 
which must disclose, to the extent 
applicable, the following: (i) any conflicts 
of interest that exist or may arise among 
the regional center, NCE and JCE, or 
the principals, attorneys or individuals 
responsible for recruitment or promotion 

of such entities; and (ii) any fees, ongoing 
interest, or other compensation paid 
(or to be paid) to agents, finders, or 
broker dealers involved in the offering 
of securities, together with the name 
and contact information (if known) of 
the person(s) entitled to such fees and a 
description of the services to be performed 
that will entitle such person(s) to such fees, 
interest or compensation.

“Bad Actor” Disqualifications

The Bill preemptively shapes industry 
participant behavior by expressly 
prohibiting certain bona fide “bad actors” 
from being involved with a regional center, 
NCE or affiliated JCE. This bad actor 
concept is well entrenched in securities 
laws parlance, and the term used in the 
Bill in many ways mirrors the language 
currently found in U.S. securities laws. 

For example, the term bad actor would 
include any person that has committed: (i) 
a crime involving fraud or deceit within 
the previous 10 years: (ii) a civil offense 
involving fraud or deceit that resulted in 
a liability in excess of $1,000,000 in the 
past 10 years; or (iii) a crime for which the 
person was convicted and was sentenced 
to a term of imprisonment or probation of 
more than one year. 

The term bad actor would also encompass 
anyone who is subject to a final order of 
federal, state or independent regulator 
or regulatory agency (including 
those overseeing banking, insurance, 
commodities and securities) based 
on violations related to fraudulent or 
manipulative behavior or that otherwise 
bars such person from associating with 
entities subject to such regulators or 
engaging in certain industries such as 
securities, banking, insurance (amongst 
others). Also prohibited are those 
persons engaging in certain abhorrent 
criminal behavior, such espionage, money 
laundering, terrorism, human trafficking 
or violating foreign asset control laws.

As a final measure, the Bill adds that 
no one may be involved with a regional 
center, NCE or affiliated JCE if they 
have previously been debarred from 
participating in the EB-5 Program. 

Even if rooted in existing securities laws, 

these bad actor qualifications are clearly 
designed to promote integrity and foster 
trust between investors and industry 
participants. 

Third-Party Promoters

The Bill also requires compliance by direct 
and third-party promoters of a regional 
center, NCE or JCE. Specifically, direct and 
third-party promoters must comply with 
the rules and standards prescribed by the 
Secretary of Homeland Security and any 
applicable federal or State securities laws 
to oversee promotion of any offering of 
securities related to the immigrant investor 
program. 

While the bill cannot necessarily override 
the existing jurisdictional requirements of 
federal securities laws in order to govern 
the actions of foreign brokers acting abroad, 
it does employ measures that provide at 
least some oversight into the use of third-
party promoters, brokers and dealers. 

First, direct and third-party promoters of 
the regional center, any NCE or JCE are 
required to register with U.S. Citizenship 
and Immigration Services and provide 
identifying and contact information. The 
agreements between finders and promoters 
and the regional center (or NCE/JCE, as 
applicable) must always be memorialized 
in writing and direct and third-party 
promoters will be required to confirm such 
agreements to USCIS.

Direct and third-party promoters must also 
certify that they are: (i) not ineligible by 
virtue of being a “bad actor,” (ii) accurately 
representing the visa process to foreign 
investors; and (iii) engaging in permissible 
fee arrangements, if applicable.

Regional centers will also be required to 
acknowledge that investors have received 
a schedule of all fees, ongoing interest, 
and other compensation paid or to be 
paid to any person in connection with the 
investment, including compensation to 
agents, finders, or broker dealers involved 
in the offering, to the extent not already 
specifically identified in the business plan.

The Secretary of Homeland Security may 
also publish a list of registered direct 
and third-party promotors on a publicly 
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available website.

Sanctions

As discussed, the Bill includes numerous 
provisions that have been designed 
to ensure compliance and promote 
transparency by and amongst industry 
participants. Of course, these integrity 
efforts can only be as effective as 
the enforcement provisions permit. 
Fortunately, the Bill clearly enumerates a 
list of what constitute violations and also 
grants authority to impose sanctions based 
on the severity. 

Notably, from a compliance standpoint, 
the failure to submit an annual statement, 
attestation or certification is expressly 
deemed a violation. Additionally, 
submitting a statement, attestation, 
certification that contained an untrue 
statement of material fact, or omitted 
a material fact necessary to make the 
statement, attestation or certification, in 
light of the circumstances under which 
they were made, not misleading, also 
constitutes a violation. 

A violation would also occur if the 
Secretary of Homeland Security determines 
that a regional center is conducting itself in 
a manner inconsistent with its designation, 
including: (i) willful misconduct that fails 
to demonstrate that the regional center 
is operating reliably or with integrity; 
and (ii) any willful, undisclosed, and 
material deviation by any new commercial 
enterprises from its business plan.

While there are additional violations 
mentioned, the foregoing help give 
some “teeth” to the Bill’s integrity and 
compliance measures and allow the 
Department of Homeland Security to 
better self-regulate the EB-5 Program to 
some extent. 

As may be expected, the Secretary has 
the authority to temporarily suspend 
individuals or entities from participation in 
the regional center program. The Bill also 
permits a permanent bar for individuals or 
entities associated with the regional center, 
any NCE or affiliated JCE. Any regional 
center may also be subject to termination 
based on violations. 

Though each of these sanctions alone could 
deter bad conduct by industry participants, 
it is the authority to levy fines (up to 10% 
of the total capital invested by investors in 
the regional center’s NCEs) that arguably 
packs the hardest punch. Notably, those 
fines cannot be paid using investor capital 
and would be payable to the “Integrity 
Fund” established by the Bill, which would 
be available to the Secretary of Homeland 
Security to continue its monitoring and 
compliance efforts, detect and investigate 
fraud and other crimes, conduct interviews 
with industry participants and perform site 
visits.

What’s Next?:  Planning for 
Implementation

The integrity provisions in the Bill 
summarized above are substantially 
similar to the integrity provisions that have 
appeared in the several prior iterations 
of proposed EB-5 Program reform 
legislations for over 6 years now.  Yet, it is 
likely that many of today’s EB-5 industry 
participants will wind up scrambling to 
effect the necessary policies, procedures 
and controls mandated by those provisions.  
Fortunately, the Bill’s provisions discussed 
in this article will not become effective 
until 60 days after enactment, which 
should provide a sufficient window to 
develop the compliance measures the Bill 
mandates.  While there is no doubt that all 
offerings that are launched after the Bill is 
enacted must timely comply with the new 
integrity provisions, the Bill itself does not 
address whether existing offerings that 
were launched before the EB-5 Program 
lapsed are bound to comply with the 
integrity provisions. However, the Bill does 
not expressly exclude existing offerings 
or their associated NCEs from a regional 
center’s annual statement obligations going 
forward. As such, it would appear that 
regional centers would still be required to 
provide key disclosures and an accounting 
of activities related to NCEs and offerings 
that existed prior to the Bill’s compliance 
measures becoming effective.

The applicability and effectiveness of 
other integrity measures (such as fund 
administration, for example) on existing 
NCEs and their respective offerings are 
less clear. However, what prudent regional 
center would not require full compliance 

with the integrity provisions for those 
offerings that might straddle the effective 
date of the Bill?  There is just too much 
risk for any active regional center to act 
anything less than diligent and forceful 
in ensuring compliance not only by the 
regional center itself, but also by the issuers 
and the project entities with which it is 
associated.  A regional center that has 
already sponsored numerous successful 
offerings could find that the brand it has 
worked so hard to build may quickly 
implode if even one offering that it failed 
to properly monitor came under attack.  As 
noted in the sanctions discussion above, 
the cost of noncompliance could result in 
a 10% levy, but the reputational harm may 
be far more costly, not to mention that the 
individuals that executed false or erroneous 
attestations could be banned from future 
participation in the EB-5 Program.

The time to calmly think about compliance 
and implementing the measures that any 
responsible operator would have had in 
place anyway has probably already passed; 
now we must generate the measures that 
have to be in place to provide the type of 
monitoring that the Bill demands.  As many 
may recall, the Sarbanes–Oxley Act of 
2002 (“SOA”), a federal law that mandates 
certain practices in financial record keeping 
and reporting for entities, was enacted 
after the discovery of a number of major 
corporate and accounting scandals, namely 
Enron and Worldcom.  While the SOA 
contains many remedial provisions, the 
requirement in Section 302 of the SOA that 
“principal officers” certify the company’s 
financial reports, was impactful.  When that 
requirement was first rolled out, it was a 
big deal in the securities industry because 
a certification, a signature that evidences 
an attestation, is no small matter.  We all 
know how hard it is to close a deal at times, 
to get signatures on a page.  The SOA 
certifications had and still have the same 
impact:  no responsible person will easily 
certify a financial statement without first 
being assured that the proper controls are in 
place.   The certifications in the Bill should 
have the same impact; they should cause all 
of the responsible parties to ask the right 
questions and demand that every person in 
the chain of command affirm compliance—
after all it could be your signature.  
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On January 19, 2022, the United 
States District Court for the 
District of Massachusetts issued 

a decision allowing a case filed by EB-5 
regional centers against the United States 
Citizenship and Immigration Services 
(“USCIS”) to move forward. The case 
is among several lawsuits filed by EB-5 
regional centers against the federal 
government stemming from a retroactive 
change in USCIS policy (“Policy Change”) 
requiring that EB-5 investor capital be 
redeployed within the same geography 
covered by the sponsoring regional 
center. The ruling was a positive step 
forward for EB-5 regional centers, with 
the Court ruling in favor of the plaintiffs 
on most counts, meaning the case may 
proceed on arguments that the Policy 
Change is arbitrary and capricious, 
and is impermissibly retroactive. In the 
same ruling, the Court denied plaintiffs’ 
argument that the Policy Change 
constituted rulemaking that would 
require advance notice and comment 
under the federal Administrative 
Procedure Act (“APA”).

DANIEL J. HEALY
CEO, Civitas Capital Group; IIUSA Director

RAFAEL ANCHIA
Managing Director, Civitas Capital Group

Redeployment Requirements – Brief 
History 

In the context of EB-5 practice, 
redeployment involves the reinvestment 
of an applicant’s capital during that 
investor’s “sustainment period,” so 
that the investment remains “at-risk.” 
Until relatively recently, the concept 
of redeployment was considered 
unnecessary because investors in the 
EB-5 program received permanent 
residency and completed the sustainment 
period within about five years, which 
neatly and deliberately matched the 
maturity of the initial investment by the 
commercial enterprise. Beginning around 
2014, however, visa quota backlogs and 
increasingly lengthy USCIS adjudication 
delays conspired to lengthen the overall 
time frame for immigration processing 
and thus required EB-5 investors to keep 
their investments at-risk for a longer time 
frame.

USCIS issued no formal guidance for 

Geographic 
Redeployment 
Requirement: 
Litigation Update
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regional centers and other stakeholders 
until June 2017, when USCIS updated 
its Policy Manual regarding both the 
capital at-risk requirement of the EB-5 
program and redeployment of capital 
(the “2017 Guidance”). Importantly, the 
2017 Guidance clarified that EB-5 capital 
must be sustained at-risk only until the 
end of an investor’s sustainment period 
(defined as completion of two years of 
conditional residence) and an investor 
need not maintain their investment 
beyond such period. Next, the 2017 
Guidance furnished criteria for “further 
deployment” of capital, including the 
requirement that any redeployment 
remain at-risk in accordance with EB-5 
offering documents. Finally, USCIS 
furnished examples of compliant 
redeployments, including investment 
into a new construction project. The 
2017 Guidance made no mention of 
geographic restrictions, and despite 
repeated requests from regional centers 
and others responsible for management 
of EB-5 funds, USCIS failed to provide 
further clarity on redeployment to market 
participants.

Three years later, on July 24, 2020, 
USCIS issued the Policy Change as a 
“clarification” to its Policy Manual stating 
that, among other requirements, any 
redeployment must be invested within 
the geographic territory of the sponsoring 
regional center. The Policy Change 
applied retroactively to any redeployments 
already made, and consequently could be 
the undoing of pending I-526 petitions 
and pending or future I-829 petitions.

The Litigation

Regional centers soon filed suit in 
multiple federal courts arguing, 
importantly, that the retroactive nature of 

the Policy Change created risk that USCIS 
would deny petitions filed by investors 
who had invested capital in commercial 
enterprises that had redeployed funds 
outside the regional center sponsor’s 
geographic area. In Civitas v. Mayorkas, 
the federal District Court case filed 
in Massachusetts, plaintiffs noted that 
the retroactive change jeopardized an 
estimated $14.8 billion of EB-5 capital 
and the eligibility of more than 50,000 
investors. The Policy Change, plaintiffs 
argued, impacted at least 17,468 investors 
who filed form I-526 petitions and 
10,373 investors who filed form I-829 
petitions that were pending with USCIS 
as of December 31, 2019. It also affected 
24,005 investors who had had their 
I-526 petitions approved but had not yet 
obtained conditional permanent resident 
status as of April 20, 2020. 

Plaintiffs also complained that the U.S. 
government failed to give stakeholders 
required notice and an opportunity to 
comment as mandated by the APA and 
argued that promulgation of the Policy 
Change under Kenneth Cuccinelli, then 
the acting director of USCIS, violated 
the Federal Vacancies Reform Act and 
Executive Order 13892 (“FVRA”) and had 
no legal effect because he was not lawfully 
appointed to the position. A similar 
argument was successful in Behring v. 
Wolf, overturning a separate 2019 EB-5 
rulemaking when U.S. District Court for 
the Northern District of California ruled 
that Former Acting Homeland Security 
Secretary Kevin McAleenan was not 
properly serving in his position under 
the FVRA when rules were promulgated 
and that subsequent ratification of 
the same rule by current Secretary of 
Homeland Security Alejandro Mayorkas 
in March 2021 did not cure the improper 
appointment.

In seeking to dismiss the case, the U.S. 
government argued the matter was 
moot because USCIS’s authorization to 
administer the EB-5 Regional Center 
Program lapsed on July 1, 2021, and 
therefore was not ripe for adjudication 
because USCIS was powerless to stop 
implementation of the Policy Change in 
the absence of program reauthorization. 
Alternatively, the government sought to 
consolidate the case with other pending 
litigation in the District Court for the 
District of Columbia where a similar 
challenge to the Policy Change was 
filed in February 2021, approximately 
one month prior to filing of the case in 
Massachusetts. 

Ruling – The Case Continues

In the Civitas case, Judge Sorokin granted 
parts while denying other parts of the 
U.S. government’s motion to dismiss. 
On the APA rulemaking count, which 
would have required advance public 
notice and opportunity for comment, 
the Judge decided the Policy Change “is 
an interpretive rule not subject to the 
APA’s procedural requirements.” Judge 
Sorokin, however, ruled against the U.S. 
government on the motions to dismiss as 
relating to ripeness, mootness, finality, 
and venue, meaning that the Court agreed 
both that it maintains jurisdiction to 
hear the merits of the case and that venue 
is proper. The Civitas case, therefore, 
will continue for the remaining counts, 
including retroactivity, FVRA, and 
arbitrary and capricious government 
policy. 

Daniel J. Healy is CEO of Civitas Capital 
Group and is on the Board of Directors of 
IIUSA. Rafael 

Anchia is Managing Director of Civitas 
Capital Group and a member of the IIUSA 
Public Policy Committee.
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W ith the “new” EB-5 regulations 
came into effect during 
November 2019, the statistics 

of Form I-526 petitions by investor’s 
country of birth for federal fiscal year 
(FY) 2020 were critical to shed light on 
the new trends of EB-5 investor markets. 
By analyzing the data, IIUSA found new 
dynamics among the largest EB-5 markets 
like India, China, and South Korea, and 
discovered an increasingly diversified EB-5 
investor marketplace in regions around 
the world outside Asia, including Latin 
America, Africa, and the Middle East. 

In addition, this data report analyzes 
how the demand for EB-5 changed across 
various investor markets before and after 
the minimum investment amounts increase 
in the first quarter of FY2020 and shows 
that investors from different countries have 
different tolerances for the price increase. 
Lastly, this analysis also investigates the 
latest Form I-526 adjudication trends 
based on investor’s country of birth, 
discovering that the approval rate was 
statistically different among petitioners of 
different nationalities. 

1. A Changing Dynamic Among EB-5 
Investor Market Leaders

India has overtaken China to become 
the largest EB-5 investor market in both 
FY2019 and FY2020 with the highest 

Latest Form I-526 Petition Data Highlight 
Increasing Diversification and New Opportunities 
Among EB-5 Investor Markets Across the Globe

number of Form I-526 filings. Nearly 
1,030 Indian EB-5 investors filed their 
Form I-526 petition in FY2019, accounting 
for 26% of the total Form I-526 filings 
worldwide. In FY2020, although the 
number of Form I-526 filings from India 
dropped by 9% to 935 petitions (largely 
due to “new” EB-5 regulations going 
into effect in the first quarter), India 
remained the largest EB-5 investor market, 
representing 23% of the worldwide Form 
I-526 filings. 

With a 35% annual growth, South Korea 
became the second largest investor market 
in FY2019, generating nearly 550 Form 
I-526 filings between October 2018 and 
September 2019. In contrast, China saw 
the biggest year-over-year EB-5 petition 
decrease in FY2019, with investors filing 
only 522 Form I-526 petitions, a significant 
decline of 78% from FY2018, largely due 
to the expanding EB-5 visa backlog for 
Chinese nationals. 

In FY2020, South Korean Form I-526 
filings was 421 petitions, a year-over-
year decrease of 18%. Note the number 
from Chinese petitioners was 428 - China 
overtook South Korea and moved back 

Ranking Investor Market I‐526 Filings YoY Change Ranking Investor Market I‐526 Filings YoY Change

1 India 1,027             93500.0% 1 India 935                ‐8.4%

2 South Korea 548                42100.0% 2 China 428                35.3%

3 China 522                42800.0% 3 South Korea 421                ‐78.6%

4 Vietnam 395                25300.0% 4 Vietnam 253                ‐48.6%

5 Taiwan 237                23100.0% 5 Hong Kong 235                ‐4.0%

6 Brazil 113                14200.0% 6 Taiwan 231                ‐32.3%

7 Mexico 106                21200.0% 7 Mexico 212                53.6%

8 South Africa 96                   14100.0% 8 Brazil 142                146.2%

9 Hong Kong 82                   23500.0% 9 South Africa 141                70.8%

10 Russia 59                   7600.0% 10 Russia 76                   0.0%

‐ Other Countries Total 1,009             ‐84.3% ‐ Other Countries Total 1,304             29.2%

Grand Total 4,194             ‐34.7% Grand Total 4,378             4.4%

Data Source: USCIS (IIUSA Obtained via FOIA)
Prepared By: IIUSA

FY2020FY2019

TABLE 1: Number of I-526 Filings and Year-over-Year Change by Investor’s Country of Birth 
(Top 10 EB-5 Investor Markets, FY2019 & FY2020)

up to be the second biggest EB-5 investor 
market by a small margin. 

After being subject to a visa retrogression 
starting in May 2018, the EB-5 investor 
market in Vietnam contracted in recent 
years. With a decrease of 47% year-over-
year, less than 400 Vietnamese investors 
filed their Form I-526 petition in FY2019. 
The FY2020 number of Form I-526 filings 
from Vietnam were only 253, another 
consecutive annual decline of 36%. In 
FY2019 and FY2020, putting Vietnam in 
the 4th place in terms of demand for EB-5. 

Table 1 below summarizes the number of 
Form I-526 filings and the year-over-year 
changes for the 10 largest EB-5 investor 
markets in FY2019 and FY2020.

It is important to highlight that South 
Africa had 141 Form I-526 petitions filed 
in FY2020, bringing it into the top 10 EB-5 
investor markets for the first time thanks 
to the consistent growth in recent years. 
Additionally, Mexico, with 212 petitions 
filed in FY2020, overtook Brazil and 
became the biggest EB-5 market in the 
Latin American region in FY2020. 

Continued On Page 48
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2. An Increasingly Diversified EB-5 
Investor Marketplace

Beginning in May 2015, EB-5 investors 
from China began to face visa retrogression 
and have been experiencing longer delays 
during their EB-5 legal immigration 
process. As a result, the market share of 
Form I-526 filings by Chinese nationals 
also declined between FY2015 and FY2020. 
As Figure 1 below illustrates, nearly 85% 
of the worldwide demand for EB-5 was 
generated by Chinese investors in FY2015, 
while this percentage was less than 11% in 
FY2020. 

On the contrary, other investor markets 
showed continued growth over the past 
five years and the EB-5 marketplace has 
increasingly diversified. For instance, as 
Figure 1 visualizes, India and South Korea 
have demonstrated a strong growth since 
FY2017 in terms of Form I-526 filings. The 
market shares of India and South Korea 
reached their peaks in FY2019 when nearly 
26% and 14% of the worldwide Form I-526 
filings were attributed to Indian and South 
Korean nationals respectively. Furthermore, 
Form I-526 filings by investors not from 
China, India, South Korea, and Vietnam 
(i.e., “other markets”) increased sharply 
from only 11% in FY2017 to nearly 50% in 
FY2020. 

3. EB-5 Investor Markets with Highest 
Growth

In FY2019 and FY2020, demand for EB-5 
visas grew significantly in Hong Kong, 
Mexico, South Africa, Russia, Nigeria, 
Colombia, and Argentina. In Hong 
Kong, 235 investors filed their Form 
I-526 petition in FY2020, a record-high 
number and an annual increase of 187% 
from FY2019, largely due to political 
uncertainties. In Russia, the number of 
Form I-526 filings grew 146% in FY2019 
and further increased by 47% in FY2020. 

In Latin America, Mexican nationals 
filed 212 Form I-526 petitions in FY2020, 
doubling from 106 petitions in FY2019. 
Additionally, 36 EB-5 investors from 
Colombia and 35 from Argentina filed their 
Form I-526 petition in FY2020 - although 

Source: U.S. Citizenship and Immigration Services (USCIS). 
Prepared by: IIUSA
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FIGURE 1: Form I-526 Filing Market Shares: China, India, Vietnam, South Korea & Other Markets 
(FY2015 – FY2020)

* Sort by the number of Form I‐526 filings in FY2020. Only included markets with more than 10 Form I‐526 filings in a year. 

Number of 
I‐526 Filings

YoY
Growth

Number of 
I‐526 Filings

YoY
Growth

Hong Kong 82 71% 235 187%

Mexico 106 54% 212 100%

South Africa 96 146% 141 47%

Russia 59 146% 76 47%

Nigeria 42 31% 70 67%

Colombia 30 20% 36 20%

Argentina 18 125% 35 94%

Worldwide Total 4,194 ‐35% 4,378 4%

Source: U.S. Citizenship and Immigration Services (USCIS). 
Prepared by: IIUSA
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FIGURE 2: EB-5 Investor Markets with the Highest Year-Over-Year Growth in FY2019 & FY2020

the volume was relatively small, both 
markets reached a record-high of Form 
I-526 filings with an annual growth of 20% 
and 94% respectively. 

In Africa, the number of Form I-526 
filing from South Africa reached triple 
digits for the first time (141 petitions in 
FY2020), increasing by 47% from FY2019. 
Previously, in FY2018, the market had 
already grown 146%. Nigeria is also 
on the list of the fastest growing EB-5 
investor markets for the third year in a 
row, generating 70 Form I-526 filings in 
FY2020 - an annual growth of 47% from 

FY2019.       

4. Form I-526 Filings by Region

Overall, Asia continued to be the region 
with the largest number of Form I-526 
filings. EB-5 investors from Asia filed 
nearly 3,000 Form I-526 petitions in 
FY2019 and 2,700 petitions in FY2020, 
accounting for 74% and 65% of the total 
Form I-526 filings across the globe in 
those two years respectively. As Figure 3 
illustrates, India was the largest investor 
market in Asia in FY2020, followed by 
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FIGURE 1: Form I-526 Filing Market Shares: China, India, Vietnam, South Korea & Other Markets 
(FY2015 – FY2020)

Source: U.S. Citizenship and Immigration Services (USCIS). 
Prepared by: IIUSA

FIGURE 3: EB-5 Investor Market Leaders by Region in Terms of Form I-526 Filings 
(FY2020)

Source: U.S. Citizenship and Immigration Services (USCIS). 
Prepared by: IIUSA
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China and South Korea. Combined, these 
three markets represented over 66% of the 
region’s EB-5 demand. 

Latin America is the region with the 
second most Form I-526 filings (see Figure 
3), generating over 500 EB-5 investors 
in FY2020 and accounting for 12% of 
the worldwide Form I-526 filing volume. 
Mexico, Brazil, and Venezuela were the 

Continued On Page 50

three largest markets in Latin America in 
FY2020 and collectively contributed more 
than 91% of the Form I-526 filings from 
the region.  

In Africa, more than 80% of the Form I-526 
petitions were filed by South African and 
Nigerian nationals – Africa’s two largest 
EB-5 investor markets in FY2020. 

However, the EB-5 investor marketplaces 
in other regions are more diversified. For 

example, Russia and the U.K. are the two 
biggest EB-5 investor markets in Europe 
but only accounted for 40% of the region’s 
Form I-526 filings in FY2020. Additionally, 
more than 50% of the Form I-526 petitions 
filed in FY2020 by investors in the Middle 
East came from outside the region’s three 
biggest markets (Pakistan, Iran, and 
Egypt).  

5. EB-5 Opportunities Outside Asia

Form I-526 statistics from USCIS also 
indicate that opportunities to raise EB-5 
funding outside Asia has increased in 
recent years. Before FY2018, more than 
90% of Form I-526 petitions were filed 
by Asian investors; while this percentage 
gradually declined to approximately 65% 
in FY2020. Figure 4 below summarizes the 
number of Form I-526 filings by region 
(excluding Asia). 

After increasing by 46% in FY2019, 
Latin America contributed over 500 
EB-5 investors in FY2020 and remained 
the region with the second most Form 
I-526 filings behind Asia. The size of 
the EB-5 markets in Africa also shows 
an outstanding growth (88%) in FY2019 
and another 49% increase in FY2020, 
generating almost 430 Form I-526 filings 
during those two years. EB-5 investor 
markets in Europe have been relatively 
stable since FY2015 with a total of 250-350 
investors filing their Form I-526 petition 
each year. While the number of Form 
I-526 filings from Middle Eastern investors 
reached its peak in FY2015 (273 petitions) 
and has since experienced a minor year-
over-year decline. However, that market 
bounced back in FY2020 and contributed 
over 160 Form I-526 filings - an annual 
growth of 39% from FY2019.

6. Form I-526 Filings Pre vs. Post the 
Change of Minimum Investment Amounts

The “new” EB-5 regulations that went into 
effect in November 2019 had a significant 
impact on the EB-5 industry. In particular, 
quarterly statistics from USCIS showed that 
more than 4,260 EB-5 investors filed their 
Form I-526 petitions during the first quarter 
of FY2020 (October 1st to December 31st, 
2019) before the minimum investment 
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amounts increased, representing growth 
of nearly 260% from the previous quarter. 
Conversely, the aggregated number of Form 
I-526 filings in the remainder of FY2020 was 
only 114, a major decline of 97% from Q1 
once the “new” EB-5 regulations took effect.

Form I-526 petition data by investor’s country 
of birth show that EB-5 investors from 
different markets responded to the price 
increases differently. As Figure 5 presents, 
the number of Form I-526 filing in the first 
quarter of FY2020 increased by well over 
300% from Canada (up by 423%), Hong 
Kong (up by 383%), Pakistan (up by 371%), 
the U.K. (up by 355%), and Mexico (up by 
329%) – these markets had a much higher 
quarterly surge in Form I-526 filings than the 
worldwide average before the price increase. 

In comparison, the raise of minimum 
investment amounts did not stimulate as 
a strong growth in South Korea, Vietnam, 
Taiwan, and Egypt as the quarterly increase 
of Form I-526 filings from these markets 
jumped less than (or close to) only 100%, a 
much lower level than the worldwide average 
growth.

However, the decreased demand for EB-5 
post November 2019 was relatively universal 
across the world as most of the investor 
markets saw an overall 95% decline after 
the “new” EB-5 regulations increased the 
minimum investment amounts (see Figure 5). 
In fact, only few Form I-526 petitions were 
filed during the rest of FY2020 around the 
globe, including only 28 petitions from India, 
14 petitions from South Korea, 12 petitions 
from China, 11 petitions from Taiwan, and 49 
petitions from all other countries. 

7. Form I-526 Approval Rates by Investor’s 
Country of Birth

The average approval rate of Form I-526 
petitions was only 75% in FY2020, a third 
consecutive annual decline since FY2017 
when 92% of the EB-5 investors received 
approval. The USCIS adjudication statistics 
also show that Form I-526 approval rates 
amongst EB-5 investors from different 
countries varied significantly. For instance, 
only 54% of the Form I-526 petitioners from 
China were approved in FY2020 while the 
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Source: U.S. Citizenship and Immigration Services (USCIS). 
Prepared by: IIUSA
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approval rate for petitioners from India, South 
Korea, Taiwan was over 90% (see Figure 6).   

In addition, as Figure 6 illustrates, among 
other investor markets with more than 
25 Form I-526 adjudications in FY2020, 
investors from Vietnam, Canada, the U.K., 

* Only included investor markets with at least 25 Form I‐526 adjudications in FY2020. 

Source: U.S. Citizenship and Immigration Services (USCIS). 
Prepared by: IIUSA
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and South Africa enjoyed a higher-than-
worldwide-average approval rate of their 
Form I-526 petitions. In comparison, 
petitioners from Venezuela, Mexico, and 
Hong Kong saw a Form I-526 approval rate 
that is lower than the worldwide average level 
in FY2020.
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I wanted to end this article with a 
flourish. I wanted to describe a scene 
where lobbyists and Congressional staff 

were sitting around a large conference table 
in an ornate Capitol Hill office. Everyone 
was wringing their hands and asking each 
other, “What are we going to do?” Finally, 
a hero slowly stands and with both hands 
pressed against the mahogany table, leans 
into his colleagues and answers, “We’re 
going to pass the damn thing. That’s what!” 
The final sentence would say, “…and we 
did.” [Cue the orchestra. Fade to black. Roll 
credits.]

However, that’s not how it happened and, 
in fact, how we achieved the EB-5 Regional 
Center Program’s five-year reauthorization 
(although the lessons and stories are 
valuable and worth remembering) is not 
nearly as important as what we do next. The 
federal government endorsed the Regional 
Center Program. New integrity measures 
debride everything rotten, and investors are 
protected. It’s an incredible EB-5 milestone 

reflecting the Program’s continued maturity 
toward permanence and our next steps are 
critical. Consider these five.

1. USCIS and Processing Times

Now that Congress has reestablished and 
revamped the Regional Center Program, 
it should no longer suffer back-seat status. 
Congressional endorsement means federal 
policymakers not only want the Program to 
work, but they expect it. That reality creates 
an opportunity for renewed dialogue with 
the U.S. Citizenship and Immigration 
Services (USCIS) about its ability to 
effectively process immigrant investor 
petitions. This leverage is not our silver 
bullet. IIUSA and its industry partners, 
including the U.S. Chamber of Commerce, 
will have to work as hard to productively 
engage USCIS on this matter as we did with 
Congress to reauthorize the Program. The 
difference now is that we can do so with 
sure footing. The Program is no longer in 
limbo and moreover it is granted a five-year 
runway.

2. White House Conversations

The White House recently succeeded 
in bringing on one of Congress’ most 
knowledgeable and level-headed 
immigration professionals. Betsy Lawrence, 
who a month or so ago was the House 

Judiciary Committee’s chief immigration 
counsel, is now influencing White House 
business immigration conversations. She 
was recently named deputy assistant to 
the President, replacing the retiring Esther 
Olavarria. Before Ms. Lawrence’s tenure 
at the House Judiciary Committee, she 
was the American Immigration Lawyers 
Association’s director of government 
relations. IIUSA’s interactions with Ms. 
Lawrence during the reauthorization 
process were always positive and her 
professionalism is a big reason the 
reauthorization happened. We look forward 
to fully engaging not only with USCIS, 
but the White House itself on matters 
that support the Administration’s and 
the Legislature’s decision to improve the 
Regional Center Program - make it more 
effective not just during this fiscal year, but 
during the next five.

3. Capacity Relief

Aside from petition processing times, 
increased visa numbers is the most 
critical stone left unturned. Again, the 
Program’s Congressional blessing provides 
an invaluable place to begin. We no 
longer need to worry about the program’s 
continuation which allows us to train 
considerable energies on protecting and 

We Achieved Long-Term 
Reauthorization…. 
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expanding EB-5 visa numbers. However, 
many federal legislators consider visa 
numbers a political hot-potato, making 
our reauthorization here less a foundation 
and more a sure foothold. Nevertheless, we 
have it and not all Members of Congress 
are wary of engaging the topic. Chairman 
Dick Durbin (D-IL) recently introduced a 
bill to expand visa numbers. Our new life 
is a powerful argument to be sure EB-5 is 
included in his initiative.

4. A Congressional EB-5 Caucus

Wikipedia defines “congressional caucus” 
as a “group of Members of the United 
States Congress that meet to pursue 
common legislative objectives.” Think of 
the Congressional Black Caucus and the 
Congressional Hispanic Caucus. There 
are other lesser known groups too like the 
Air Cargo Caucus, the Aluminum Caucus, 

the Bourbon Caucus, the Buy American 
Caucus, the House Paper & Packaging 
Caucus, the Specialty Crops Caucus, etc. 
However, today there is no EB-5 Caucus 
but there can be. Most caucuses have two 
chairs: one Democrat and one Republican. 

Thanks to IIUSA, the EB-5 ecosystem 
has bipartisan and bicameral champions 
including Representatives Fitzpatrick 
(R-PA-01) and Stanton (D-AZ-09). 
An EB-5 Caucus led by these men - 
the same Members who introduced 
the House version of the Grassley/
Leahy EB-5 integrity bill - can focus on 
economic impact realities, gaining new 
caucus members and bedrock support 
congressional district by congressional 
district. The caucus’s legislative objectives 
may simply be increasing visas and making 
the Program permanent.

5. Technical Corrections

Finally, the new law reauthorizing the 
Program is good -no, it’s great- but 
it’s not perfect. There are a handful of 
technical corrections that need our 
continued attention to help keep the 
Program running smoothly and IIUSA 
looks forward to ironing those wrinkles 
with as much verve and promise as we do 
everything else.

When I joined the IIUSA family I 
could never predict the extremes of the 
reauthorization roller coaster ride. All 
I knew is that sooner or later we would 
bring the cars safely back to the platform. 
Likewise, I cannot predict the coming 
twists and turns. What I do know is that 
we are stronger now than we were. We 
have more opportunities now than we 
did and IIUSA has an obligation to its 
members and the Program’s investors to 
continue to improve.

…and we will. [Cue the orchestra!]
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Introduction

When Congress enacted the pilot 
EB-5 regional center program in 

1992, it hoped that its job-creation and 
investor pooling features would spur 
economic growth and job creation in a 
way that the “stand-alone” direct EB-5 
program had not. It took over a decade 
for that goal to materialize, but starting 
with the financial crisis of 2008, the 
regional center program finally emerged 
as an important source of alternative 
project financing and a significant source 
of foreign direct investment in the United 
States. Since 2008, the EB-5 regional 
center program has facilitated over $37 
billion of foreign direct investment and 
the creation of over 820,000 jobs for U.S. 
workers. 

However, the EB-5 process for individual 
investors is long, and significant changes 
can occur between investment and 
various stages of the process, such as 
processing or project delays, that can 
affect immigration and investment 
success. The ultimate existential risk of 
the regional center program, however, 
has always been the fact that Congress 
did not make it permanent. Since enacted 
in 1992, Congress at various times 
extended the program with only short 
lapses in authorization. However, in the 
December 2020 extension, Congress 
de-coupled the regional center program 
from other “must-pass” pilot programs 
like E-Verify, the Conrad-30 waiver 
program, and religious workers visa 
programs. This was intended to exert 

pressure on the EB-5 industry to force 
consensus on reform legislation.

The success of the regional center 
program after 2008 strained the existing 
legislative guideposts governing process 
and conduct, and as is true of any 
moneyed industry, bad actors resulted in 
negative press. To address such concerns, 
members of Congress had introduced 
as early as 2015 proposed legislation to 
curb regional center program abuses 
and increase oversight and compliance. 
Many in the industry balked at those 
proposed reforms. Others resisted any 
new legislation that did not address visa 
number relief. Then came the June 30, 
2021 regional center program lapse. This 
nearly nine-month lapse shook the EB-5 
industry to its core. U.S. Citizenship and 
Immigration Services (USCIS) stopped 
adjudicating regional center program-
affiliated I-526 petitions and the State 
Department stopped issuing any regional 
center program-affiliated visas, leaving 
over 32,000 families in the lurch both 
in the United States and abroad, with 
relocation plans put on hold, work 
authorizations expiring, and dependent 
children aging out. As the real possibility 
of a permanent lapse in the regional 
center program came into focus, the EB-5 
industry and Congress finally agreed on 
legislation. Like a phoenix rising from the 
ashes, the regional center program has 
been resurrected.

On March 15, 2022, President Biden 
signed a $1.5 trillion omnibus spending 
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bill that included the EB-5 Reform and 
Integrity Act of 2022 (the “2022 EB-5 
Act”). The 2022 EB-5 Act extends the 
regional center program for five years, 
until September 30, 2027. It also makes 
major changes to the regional center 
program. Highlights include:

Increasing the minimum investment 
amount to $800,000 for projects in 
targeted employment areas (TEAs) or 
“infrastructure projects.” Otherwise, the 
investment amount is $1,050,000;

• Permitting concurrent filing of 
adjustment of status applications 
with I-526 petitions;

• Establishing age out and project 
failure protections for dependents 
and investors in certain 
circumstances;

• Enacting grandfathering 
provisions permitting USCIS 
to continue to process EB-5 
petitions if the EB-5 regional 
center program lapses in the 
future;

• Codifying that USCIS, not States, 
are to designate TEAs using only 
single or adjacent census tracts;

• Requiring a fund administrator 
for most EB-5 projects;

• Imposing myriad regional 
center reporting requirements, 
participant restrictions, and 
sanctions on bad actors;

• Establishing an EB-5 Integrity 
Fund to finance USCIS 
investigations and site visits in the 
United States and abroad; and

• Requiring promoters and 
migration agents to register with 
USCIS and disclose fees earned 
from investors and regional 
centers.

This article describes generally how 

the 2022 EB-5 Act affects existing 
investors, future investors, regional 
centers, project developers, and 
overseas migration agents. 

These are early days, and this article 
is limited to the four corners of the 
2022 EB-5 Act. Many articles will be 
written on specific features of the 
2022 EB-5 Act involving complicated 
immigration and securities law 
issues, changes in job counting and 
economic modeling, and the reach 
of U.S. regulatory law to overseas 
migration agents, to name just a few 
of the thorny issues the EB-5 industry 
will need to contend with. This level 
of analysis is beyond the scope of this 
article. Moreover, USCIS must still 
publish implementing regulations and 
EB-5 stakeholders will need to provide 
perspective and feedback in the hope 
that the regulations in fact implement 
what Congress intended when passing 
the 2022 EB-5 Act.

1. Impact on Existing and Future EB-5 
Investors

Investment Amounts and 
Adjudication. Existing EB-5 investors, 
meaning investors who have pending 
or approved I-526 petitions filed 
pursuant to either the regional center 
program or a “direct” EB-5 project, are 
specifically not subject to the higher 
investment amounts. We hope that the 
USCIS Investor Program Office and 
the State Department will immediately 
resume adjudication of regional center 
program petitions and applications. 

Future investors must invest $800,000 
in a TEA or infrastructure project. We 
describe what constitutes a TEA or 
infrastructure below. Otherwise, the 
investment amount is $1,050,000. 

Upon expiration of the current 
extension, and every five years 
thereafter, the $1,050,000 investment 
amount will increase, based on the 
change in the consumer price index. 
The lower investment amount will 

be equal to 75% of the new higher 
amount.

Concurrent Filing. If a visa is 
currently available, the 2022 EB-5 
Act permits concurrent filing of an 
adjustment of status application. An 
applicant must be in the United States 
in valid nonimmigrant status to file 
an adjustment application. Thus, 
existing investors with a pending 
I-526 petition (whether direct or 
regional center-based) and who are 
currently studying or working in 
the United States (for example, in 
F or H-1B nonimmigrant status), 
or otherwise legally present, can in 
most circumstances immediately file 
an adjustment application, provided 
that a visa is immediately available. 
Concurrent filing has been available 
in other visa categories and is a 
significant provisional immigration 
benefit to obtain travel and work 
authorization during the pendency 
of the I-526 and the adjustment of 
status application. This change will 
help thousands of investors and 
accompanying dependents who can 
now avail themselves of benefits 
previously unavailable to them.

Grandfathering Provisions. Existing 
investor anxiety mounted with each 
passing day the regional center 
program remained lapsed after June 
30, 2021. Many investors felt the 
U.S. government and EB-5 industry 
stakeholders failed to protect their 
interests after they made good faith 
investments. A sense of betrayal 
permeated commentary on blogs, chat 
boards, and investor forums. Some 
investors advocated for a stand-alone 
grandfathering bill to protect existing 
investors by ensuring that USCIS 
would continue to adjudicate petitions 
submitted before the lapse. These 
concerns were further amplified by the 
establishment and growth of investor-
focused lobbying groups, chief 
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among them the American Immigrant 
Investor Alliance (AIIA). AIIA 
members - ordinary EB-5 investors 
- were able to meet in December 
2021 with congressional staffers and 
offer first-hand insights on the cost 
and impact of the lapse to individual 
investors. Their efforts persuaded 
Congress to include in the 2022 EB-5 
Act a section that protects EB-5 
investors from expired legislation for 
petitions filed on or before September 
30, 2026. Many will consider this date 
the de-facto expiration date (subject to 
future re-authorization) of the regional 
center program extension. 

Age-out Protections. The 2022 
EB-5 Act contains welcome age-out 
protections for dependent children 
in certain circumstances. If the 
conditional permanent resident status 
of a “child” over 21 is terminated 
following denial of an I-829 petition, 
the individual will still be considered 
a dependent “child” if still unmarried 
and if the principal applicant files a 
new I-526 or I-829 petition within one 
year of the I-829 denial. Likewise, the 
saving provision protecting good faith 
investors from the bad acts of project 
sponsors, discussed in more detail 
below, contains age-out protections for 
investors’ dependent children.

Source of Funds. The 2022 EB-5 Act 
codifies into law much of the guidance 
and policy that USICS previously used 
to determine the eligibility of investors’ 
source of funds. The most significant 
change made in source of funds is 
the scope of USCIS’ analysis, which 
now extends to the administrative fee 
and fees “associated” with the EB-5 
investment. Filing fees and attorney’s 
fees may be included, depending on 
how expansive a definition USCIS 
chooses to apply. This new standard 
of course means that the actual 
investment amount subject to lawful 
source of funds analysis is closer to 

$900,000, well above the new $800,000 
statutory minimum investment 
amount.

Protections for Good Faith Investors. 
The 2022 EB-5 Act contains 
protections for good faith investors 
from denials of immigration benefits 
because of the bad acts of project 
sponsors, including regional centers, 
new commercial enterprises (NCEs), 
or job creating enterprises (JCEs). 
Previously, the termination of a 
regional center during the pendency 
of an I-526 petition or during an 
investor’s conditional permanent 
resident status would result in the 
denial of EB-5 immigration benefits, 
even if a good faith investor complied 
with all EB-5 program requirements. 
The 2022 EB-5 Act provides that 
upon termination of a regional center, 
USCIS must notify affiliated investors 
of a termination. Investors then have 
180 days to reaffiliate with a different 
regional center. The new regional 
center’s approved geographical 
boundaries do not need to cover the 
project location. 

If a regional center was terminated 
before enactment of the 2022 EB-5 
Act, good faith investors have at least 
180 days from the effective date to 
reaffiliate. While the new provision 
applies where regional centers were 
previously terminated, it is seemingly 
unnecessary, as the 180-day period 
runs from the date USCIS notifies 
investors of the termination. As an 
alternative to reaffiliation, in certain 
circumstances good faith investors can 
also save their immigration benefits by 
investing additional funds. Where the 
bad acts of the project sponsor resulted 
in insufficient job creation, investors 
can (i) re-invest with a new regional 
center (where the regional center is at 
fault) or (ii) re-invest as much money 
as necessary to create the required jobs 
(where the NCE or JCE is at fault). 

To use the good faith investor savings 

provision in the new law, an investor 
must file an amendment to their 
existing petition, including a new 
business plan if necessary. USCIS will 
not deem such amendments to be a 
material change affecting eligibility. 
Reinvesting investors retain their 
original priority date and dependent 
children will not age out.

Timely Processing. USCIS’ website 
currently states that the average I-526 
adjudication is between 52 and 77 
months, while the I-829 processing 
average is between 39 to 72 months. 
Why EB-5 petitions have some of 
the longest adjudication timeframes 
baffles EB-5 practitioners and enrages 
good faith investors. While the 2022 
EB-5 Act does not grant an expedited 
processing option for EB-5 petitions, it 
does require USCIS to complete a fee 
study by March 2023. The study will 
establish fees sufficient to permit, on 
average, USCIS to adjudicate initial 
and exemplar I-924 applications within 
180 days, or 90 days if the exemplar 
project is located in a TEA. I-526 and 
I-829 petitions should be adjudicated, 
on average, within 240 days, or 120 
days if the I-526 petition involves a 
TEA investment.

2. Impact on Regional Centers and 
Developers

The 2022 EB-5 Act makes far reaching 
changes that will result in some current 
regional center operators being unable 
to continue in the regional center 
program, and which will significantly 
increase the cost of running a regional 
center and complying with the new 
rules. The 2022 EB-5 Act also makes 
some tweaks to job counting and 
creation requirements for the types of 
jobs necessary for petition approval. 
The 2022 EB-5 Act repeals the prior 
regional center section and provides 
a 60-day period before which the new 
section takes effect.

Continued From Page 54
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I-924 Applications, Business Plans 
and Amendments. Exemplar pre-
approval applications now must 
be filed before an investor may 
file any associated I-526 petition. 
While this was already a “best 
practice” methodology among most 
regional centers, the 2022 EB-5 
Act memorializes the approach. 
It is also less onerous than earlier 
versions of the bill, which would 
have required I-924 approval before 
an I-526 petition could be filed. 
Upon certification by the investor, 
the records contained in the I-924 
exemplar can be incorporated by 
reference in the associated I-526 
petitions.

Regional centers must file an 
amendment 120 days before 
organizational, ownership, or 
administrative changes, including sale 
of the regional center. An exception 
is made in exigent circumstances, in 
which case the regional center must 
notify USCIS of any such change 
within five days. The 2022 EB-5 
Act also provides that USCIS may 
establish procedures for amendments 
to I-924 exemplar applications. One 
welcome feature of this section is 
the specific incorporation of any 
such approved amendment into 
pending I-526 and I-829 petitions, 
which should eliminate the need for 
interfiling by investors.

The 2022 EB-5 Act business plan 
requirements largely echo what is 
already required by the precedent 
AAO decision Matter of Ho, with 
additional requirements, including, 
among other things, agent fees and 
compensation and a description of 
the services rendered in connection 
therewith. The business plan also 
must describe conflicts of interest 
that may exist among the regional 
center, NCE, JCE, principals and 
lawyers, disclosures that are typically 

already included in capital project 
securities documents. The 2022 EB-5 
Act grants deference to prior business 
plan approvals for I-526 and I-829 
petitions filed before the date of 
enactment. However, the exceptions 
to such deference in the new law are 
broader than what USCIS sets forth in 
its policy manual.

Job Creation. Up to 90 percent of 
the job creation requirement can be 
satisfied from indirect jobs, meaning 
that every regional center project must 
now provide evidence of 10 percent 
direct job creation. This should not be 
particularly onerous, since accepted 
methodologies for counting direct 
jobs are accepted, as opposed to actual 
I-9 and payroll record evidence of 
direct jobs. Moreover, where direct 
jobs result from construction activity 
lasting less than two years (USCIS 
seemingly accepts that construction 
jobs lasting more than two years 
are permanent), such jobs can now 
be counted as direct jobs, but only 
the fraction of the two-year period 
that construction lasts. Previously, 
direct construction jobs were only 
counted where construction activity 
lasted more than two years. Indirect 
construction jobs, however, are now 
capped at 75% of the total job creation 
requirement. Tenant jobs may be 
included in the job count, provided 
the regional center can demonstrate 
that the tenant jobs did not previously 
exist and have not merely been 
relocated.

Visa Set-asides, TEAs and 
Infrastructure. Visa set asides 
were heavily negotiated by EB-5 
stakeholders, with competing interests 
in rural, urban and infrastructure 
project designations. The 2022 EB-5 
Act reflects this compromise, with 
20 percent of all EB-5 green cards 
reserved for projects in rural areas, 10 
percent in high unemployment areas, 
and 2 percent for “infrastructure 
projects.” It remains to be seen 

if existing investors can claim a 
set-aside visa number based on a 
prior investment, or whether those 
numbers are reserved only for future 
investors. Of course, any prior project 
would need to qualify under the 
new category of “infrastructure” and 
high unemployment area TEAs that 
were previously designated by State 
officials. Whatever the case, regional 
centers are sure to structure projects 
that take advantage of these set asides 
and thus retrogression specific to 
these categories may occur quickly, 
depending on demand and specific 
country investment numbers. That 
rural area petitions are specifically 
prioritized ahead of other petitions 
will make the category even more 
attractive for investors seeking speedy 
adjudication.

In a blow to those that argue states 
know best which areas ought to 
qualify for lowered EB-5 investment 
amounts, the new law states that only 
the federal government can designate 
high unemployment TEAs. The 
methodology is the so-called “donut” 
approach, where the unemployment 
rate for the census tract in which the 
NCE is principally doing business, 
and any adjacent census tract, is 
150 percent of the national average 
unemployment rate. The designation 
is valid for two years from the date of 
investment or the date of I-526 filing, 
and may be renewed for additional 
two-year periods. It remains to be 
seen whether USCIS will establish 
a separate procedure outside the 
typical I-924 exemplar pathway to 
enable regional centers to determine 
if a candidate investment project 
will qualify as a high unemployment 
TEA. While a qualified economist can 
analyze data to make a preliminary 
determination that a project location 
qualifies as a TEA, USCIS is the 
final arbiter. If TEA approval is 
essentially contingent on eventual 
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I-924 exemplar approval, unnecessary 
uncertainty will exist for associated 
I-526 petitions filed after the I-924 
application submission, but before its 
approval.

The USCIS, as opposed to any 
state or other official, will also 
determine whether a project meets 
the requirements to be classified as 
an infrastructure project. The 2022 
EB-5 Act defines an infrastructure 
project as a capital investment 
project administered by a federal, 
state, or local governmental entity 
that is also the job-creating entity 
or new commercial enterprise. 
The project must be providing 
financing for maintaining, improving 
or constructing a public works 
project. Given the ambiguity in the 
infrastructure project definition, 
USCIS should establish a procedure 
by which regional centers can seek 
approval of an infrastructure project 
designation short of submitting an 
I-924 exemplar application. 

Redeployment. The 2022 EB-5 Act 
codifies certain existing redeployment 
guidance. While it is unfortunate that 
investors must redeploy their funds 
and keep such funds at risk, even after 
the initial capital investment project 
is complete and full job creation 
has been achieved, the ability to 
do so “anywhere within the United 
States” is a significant improvement 
over the prior guidance that limited 
redeployment to the regional center’s 
approved geography. The industry 
will have to wait for implementing 
regulations, but stakeholders 
advocating for investor rights 
should seek to maintain maximum 
flexibility in regulations for the types 
of investment that will satisfy the at-
risk requirement. Stunningly, USCIS 
does not consider stock or bond 
investments to be at-risk, leaving 
open the possibility that investors will 

need to shoulder years of additional 
risk in projects or redeployment 
schemes not contemplated when they 
made their initial EB-5 investment.

Auditing and Oversight. Regional 
center oversight and compliance were 
arguably the principal congressional 
concerns in its push for legislative 
reform of the EB-5 regional center 
program. The broad scope of the 
2022 EB-5 Act provisions affecting 
regional center operations is therefore 
not surprising. These changes will 
significantly increase the cost and 
complexity of operating a regional 
center and limit the people that can 
be involved with the EB-5 regional 
center program, including regional 
center principals and employees, 
EB-5 borrowers, and third-party 
promoters.

• Audits and Record Keeping 
– USCIS must audit regional 
centers at least once every 
five years. Regional center 
documentation relating to capital 
investment project, certifications, 
and investor petitions, among 
other things, must be preserved 
for five years.

• Annual Statements – This 
will likely be an expansion 
of the current I-924A annual 
reporting requirement. Regional 
centers must submit an annual 
statement detailing operational 
and commercial activities and 
data for the preceding fiscal year. 
Noncompliance will result in 
stiff sanctions, and potentially 
a suspension or permanent bar 
from participation in the regional 
center program. Furthermore, 
annual statements must be made 
available to investors within 30 
days of a request. Though certain 
information may be redacted 
from the annual statement if it 
does not pertain to the investor, 
this obligation is a significant step 

towards greater transparency.

• Securities Compliance 
Certifications – Before USCIS 
will approve any I-924 for initial 
designation or amendment, 
regional centers must undertake 
a due diligence investigation to 
ensure that the regional center 
and any individual “associated” 
with the regional center comply 
with U.S. securities laws. The 
2022 EB-5 Act defines persons 
associated with the regional 
center to include the regional 
center and any NCE, “affiliated” 
JCE or securities issuer associated 
with the regional center, as well as 
regional center and NCE owners, 
officers, directors, managers, 
partners, agent, employees, 
promoters, and attorneys. USCIS 
has the opportunity to further 
clarify and add to this list in its 
implementing regulations. 

• Requirements for Persons 
Involved with a Regional Center 
– No person may be “involved” 
with a regional center, NCE, or 
JCE if the person has a criminal 
or civil conviction involving fraud 
or been imprisoned for more than 
one year. Also excluded are any 
persons who are subject to an 
order or suspension from federal 
or state securities commission 
or similar regulatory authorities 
during the term of such order. 
There are further restrictions 
for persons deemed to have 
engaged in drug trafficking, theft, 
espionage, money laundering, 
and other major crimes. The new 
law defines “involved” broadly 
as a person who has substantive 
authority to make management 
decisions regarding the funds 
raised in the course of an EB-5 
capital investment project.

• Fund Administration – While 
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misappropriation of EB-5 investor 
funds by regional centers is rare, 
it has dominated much of the bad 
press surrounding the regional 
center program. The 2022 EB-5 
Act establishes strict parameters 
for handling EB-5 capital. 
Specifically, regional centers 
must establish “separate” bank 
accounts, presumably for each 
capital investment project or NCE. 
Moreover, the NCE must retain an 
independent “fund administrator,” 
who must be a CPA, attorney, 
or broker-dealer. The fund 
administrator must oversee and 
be co-signatory on transactions in 
the separate account. In addition, 
the fund administrator must make 
information about the account 
available periodically to individual 
investors. The new rules provide 
an exception if an NCE or 
affiliated JCE is a broker-dealer, 
or if the NCE commissions an 
annual financial audit conducted 
in accordance with generally 
accepted accounting principles.

• EB-5 Integrity Fund – This fund 
will be used to pay for ongoing 
USCIS compliance activities. It 
requires USCIS to use at least 
one-third of the amount deposited 
into the fund to monitor and 
investigate “program-related 
events and promotional activities” 
and investor compliance with 
source of funds rules. Perhaps 
USCIS will attend and participate 
in overseas events sponsored 
by industry trade groups and 
organizations. On occasion, 
site visits have been conducted 
to individuals and business 
associated with an investor’s 
source of funds. Under the new 
law, such visits may increase. The 
balance of the funds may be used 
more generally to investigate fraud 
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or other crimes in the United 
States, to conduct site visits and 
audits, and other compliance 
monitoring USCIS may specify 
in implementing regulations. If 
a regional center has 20 or fewer 
investors in the preceding fiscal 
year, it must pay a fee of $10,000 
into the integrity fund. Otherwise, 
the annual fee due is $20,000. 
Other sources of funding for the 
integrity fund include a $1,000 
fee filed with each I-526 petition, 
as well as penalties that may be 
assessed under other provision of 
the 2022 EB-5 Act. If even half of 
the currently approved regional 
centers remain active, USCIS 
will have quite a war chest at its 
disposal.

3. Impact on Promoters and Foreign 
Migration Agents

The 2022 EB-5 Act specifically 
imposes requirements on migration 
agents. This means that USCIS will 
significantly expand its jurisdiction to 
foreign entities that wish to participate 
in the marketing of capital investment 
projects offered under the regional 
center program. The requirements 
are extensive and onerous and will 
include disclosure obligations on fees 
and payments previously referenced, 
in most instances, in general offering 
disclosure documents.

All promoters must individually 
register with USCIS, providing 
information contact information and 
confirmation that a written agreement 
exists between the promoter and the 
regional center, NCE, or affiliated JCE. 
The new law defines an “affiliated 
JCE” as a JCE controlled, managed, 
or owned by any individuals involved 
with the regional center. USCIS may 
at its discretion make this information 
publicly available. In addition, 
promoters must certify compliance 
with the same requirements listed 

Continued From Page 57 above for persons permitted to be 
involved with the regional center, 
and must certify that the promoter 
has guidelines in place for accurately 
presenting information to clients 
about visa processing, such as timing 
and age-out risks arising from 
retrogression. USCIS may suspend 
or permanently bar promoters for 
noncompliance.

Fee arrangements (fees, ongoing 
interests, and other compensation) 
between the regional center and the 
promoter must be disclosed, and the 
disclosure must be signed by investors 
and included in I-526 petition 
submissions. This is an unprecedented 
level of transparency that will 
significantly affect relationships and 
promoter compensation structures in 
the EB-5 industry. 

The 2022 EB-5 Act also specifically 
bars foreign governments from any 
direct or indirect involvement in 
the ownership or administration 
of regional centers, NCEs, or JCEs. 
This broad prohibition extends to 
government agencies, officials, or 
similar representatives. The new law 
contains exceptions for sovereign 
wealth funds and other foreign 
state-owned enterprises, but only for 
nonaffiliated JCEs.

Conclusion

The 2022 EB-5 Act creates the most 
significant changes to the EB-5 
regional center program in almost 
30 years and is a historic victory for 
advocates of reform. It will take time 
for USCIS to publish implementing 
regulations, and for regional 
centers, developers, and investors to 
understand and comply with the new 
rules. Nevertheless, the EB-5 regional 
center program can now resume, 
helping to create needed jobs for U.S. 
workers and provide green cards for 
foreign investors seeking to better their 
lives in the United States.
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IIUSA’s Editorial Committee, curator of the 
Regional Center Business Journal, is looking for 
new authors and article topics for its next 
edition. Contribute your expertise to the EB-5 
industy’s leading publication!

If you would like to be published by IIUSA on a 
topic which elevates the discussion among EB-5 
stakeholders, please get in touch with us today!

CONTRIBUTE TO THE NEXT  
REGIONAL CENTER BUSINESS JOURNAL

SAMPLE TOPICS:

H	Regulatory and  
 Government Oversight
H	 Securities or  
 Immigration Law
H	 EB-5 Investor Markets
H	 Economic Analysis
H	Due Diligence
H	And More!

To submit an article, email your topic idea to   
education@iiusa.org with subject line:  

EB-5 Article Submission.
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