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EB-5 regulations require an EB-5 investor 
to make an investment that is “at risk.” 
The concept of “at risk” is not unique to 

EB-5 and has been part of the requirements 
for an E-2 Treaty Investor non-immigrant 
visa for decades. Nevertheless, in interpreting 
the term “at risk” in the EB-5 context, USCIS 
added a new twist. USCIS has interpreted the 
term to exclude any investment agreement that 
constitutes a “debt arrangement.” In construing 
what constitutes a “debt arrangement,” USCIS 
has rejected any agreement that provides 
an EB-5 investor with a right to redeem his 
or her investment at any time, even after 
the period of conditional residence is over, 
despite the fact that both the regulations and 
USCIS policy allow an investor to get his or 
her investment back after this “sustainment 
period.” According to USCIS, any agreement 
that allows the investor a right to demand his 
or her money back or sell his or her shares 
back to the company, no matter whether 
it is contingent on any event or condition, 
and regardless of whether there is a promise 
to repay the investor, is an impermissible 
“debt arrangement.” Under the regulations, 
a “debt arrangement” does not constitute an 

“investment,” so USCIS has routinely denied 
I-526 petitions where the investor has any such 
purported right of redemption. 

Many EB-5 stakeholders have argued that this 
policy makes no sense. An investor may have a 
right to request his or her money back at some 
point in the future without undermining the 
“at risk” nature of the investment, and without 
turning an equity investment into a loan or 
“debt arrangement”. Fortunately, in Mirror 
Lake Village, LLC et al. v. Wolf (No. 19-5025), 
the U.S. Court of Appeals for the District of 
Columbia Circuit recently agreed. Notably, this 
appellate court victory is important for EB-5 
because prior litigation victories related to the 
issue of redemptions were only district court 
cases, and USCIS has previously taken the 
position that it is not bound by such decisions it 
disagrees with. 

The NCE’s Operating Agreement

This case involves an investment agreement 
that provides the investors with a one-time 
right to sell all of their membership interests 
in the NCE back to the company for the 
purchase price after the conditional basis of 
their residence is removed, or to sell back 20% 
of their membership interests per year, at fair 
market value, beginning from a point two 
years after removal of the conditions on their 
residence. Both of these options were explicitly 
contingent on the NCE having “sufficient 
Available Cash flow” to purchase the interests 
at the time the option is triggered. Available 
Cash Flow was defined in the NCE’s Operating 
Agreement as the “total cash available to the 
Company from all sources less the Company’s 
total cash uses before payment of debt service,” 
and excluding member capital contributions. 

Thus, the investors could not be repaid unless 
the NCE had enough money to continue 
operations and pay the purchase price to the 
investors. If the company failed, or was only 
marginally successful, there would not be 
sufficient Available Cash flow, and the investors’ 
right to have the NCE repurchase their 
interests would be meaningless. The investors’ 
investments were therefore subject to business 
fortunes, and there was no guarantee that they 
would be repaid or make a profit.

Procedural History

USCIS denied the petitions, finding that 
because the investors had a put option, which 
was a redemption agreement, the investment 
was a “debt arrangement” and therefore not “at 
risk” in accordance with 8 C.F.R. § 204.6(j)(2) 
. Through NOIDs, the denial, and subsequent 
denial of investor motions to reopen, USCIS 
used these terms essentially interchangeably, 
basing its decisions on selected sentences from 
Matter of Izummi. In their NOID responses and 
Motions to Reopen, the investors pointed out 
that their money was at risk because the put 
option is expressly contingent on there being 
sufficient Available Cash flow to repurchase 
their interests. Notwithstanding this, USCIS 
found that this was a redemption agreement 
because there was a chance the business would 
be successful, and the put option was “clearly 
written as an exit strategy for the investor to 
compel [the NCE] to purchase” their interests. 
The investors also argued that the investment 
had all the hallmarks of equity, and not debt 
(including a lack of an unconditional promise 
to repay the money), all to no avail. 
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District Court Rules in Favor of USCIS

The EB-5 investors filed a complaint in the U.S. 
District Court for the District of D.C., alleging 
that the denials were arbitrary and capricious 
under the A.P.A.; challenging USCIS’ 
interpretation of the regulations to prohibit 
any kind of agreement that allows investors the 
right to a return of their capital; and arguing 
that USCIS’ interpretation of Matter of Izummi 
itself was flawed because Izummi, when read 
as a whole, simply does not say what USCIS 
claimed it says. A long analysis of debt factors 
vs. equity factors, and a detailed parsing of 
Izummi and the regulations was provided, 
but in the end, the District Court granted 
summary judgement to the government. The 
judge found that Matter of Izummi – and 
USCIS’ interpretation of it – were entitled to 
deference under Auer v. Robbins, 519 U.S. 452, 
461 (1997). Under Auer and its progeny, “[w]
hen reviewing an agency’s interpretation of 
its own regulation, [courts] accord substantial 
deference to the agency’s interpretation, 
giving it controlling weight unless it is plainly 
erroneous or inconsistent with the regulation.” 
Mellow Partners v. Comm ‘r of Internal Revenue 
Serv., 890 F.3d 1070, 1079 (D.C. Cir. 2018) 
(internal citations and omissions omitted). The 
District Court’s entire opinion was devoted to 
analyzing the Auer factors and finding that it 
owed deference to USCIS’ decisions.

Appellate Court Victory

Not satisfied with the District Court’s decision, 
the EB-5 investors filed an appeal to the 
Court of Appeals for the District of D.C., 
renewing their arguments that this particular 
investment arrangement is “at risk,” and not 
an impermissible debt arrangement, because 
it meets the standard set by USCIS- there is a 
risk of loss and a chance for gain. The investors 
are not guaranteed a return, and any return 
is entirely dependent on the success of the 
business. Because the put option is expressly 
contingent on sufficient Available Cash Flow, 
and there is no promise to repay the investors 
regardless of the success or failure of the 
business (as there was in Izummi), this is simply 
not a debt arrangement. .

However, because the District Court decision 
was based almost exclusively on deference, and 
the Supreme Court had recently decided Kisor 
v. Wilkie, which placed significant limits on 

Auer deference, a large portion of the appellate 
brief was focused on why USCIS’ decisions and 
its interpretation of its regulations and Matter 
of Izummi were not entitled to deference.

Deference, as it turns out, was not an issue for 
the Court of Appeals. Instead, the Court found 
USCIS’ decisions to be arbitrary and capricious 
because “USCIS did not reasonably explain its 
denials of the plaintiffs’ visa petitions.” Op. at 7. 
The Court found that in both the initial denials 
and the denials of the motions to reopen, 
USCIS offered a clear definition of “at risk,” 
which was “there must be a risk of loss and a 
chance for gain.” Id. The Court found that the 
investor’s investments fit that description. The 
Court found:

Because the sell-back options in the 
Operating Agreement are contingent 
on Mirror Lake’s available cash flow, 
any return on capital is “entirely subject 
to business fortunes.” If Mirror Lake is 
unsuccessful -- or even just short on 
cash -- the plaintiffs will be unable to 
recoup their investments. Only if Mirror 
Lake is successful will they have an 
opportunity for gain.

Op. at 7 (internal citations omitted). According 
to the Court:

The agency’s only response to this point 
was to say: “[T]he petitioner is arguing 
that her capital is at risk only insofar as 
the [business] is not profitable. Should 
the [business] be profitable and have 
sufficient cash flow, the [sell-back] 
Option was clearly written as an exit 
strategy.” Elaborating on this explanation 
for why the capital was not “at risk,” 
the agency’s denial of rehearing stated: 
“[The petitioner’s] argument neglects 
to contemplate the [business’] potential 
success.”

Op. at 7 (internal citations omitted). Finally, the 
Court found that this 

“explanation” is no explanation at 
all. The possibility that the business 
will succeed does not negate the risk 
of loss if it does not. If it did, even 
the purest stock investment would 
not be at risk because there is always 
the possibility (and the hope) that a 
business will succeed. In fact, as quoted 
above, the agency’s explanation directly 

contradicted its own definition of “at 
risk,” as set out earlier in each USCIS 
decision under review.

Id. In concluding that this explanation is 
inadequate, the Court noted that on appeal, 
“the government does not even attempt to 
rescue this explanation of why the petitioner’s 
capital is not at risk.” Op. at 8.

In addition to addressing this flaw in 
USCIS’ reasoning, the Court addressed 
USCIS’ miscalculated reliance on Matter of 
Izummi. The Court noted that the investor 
in Izummi had invested with the agreement 
that his investment would be returned at a 
certain point, and, unlike here, there was 
no contingency. The NCE in Izummi had 
promised to repay the investor regardless of the 
success or failure of the business, and therefore 
was guaranteed. Op. at 8.

In further rebuke, the Court also found fault 
with USCIS’ selective reading of “isolated 
sentences” in Izummi to mean that any 
redemption agreement constitutes a prohibited 
debt arrangement. The Court instead found 
that “in context, it is plain that what Izummi 
meant by ‘redemption agreement’ was the kind 
of agreement at issue in that case: one that 
guaranteed a return of capital, without risk.” Id. 
The Court further noted that USCIS misread 
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Izummi by citing it “for the proposition that a 
sellback option contingent on business success 
constitutes an ‘illusory promise’ that the agency 
will not accept.” Id., at 9. “Izummi discussed 
‘illusory promises’ in the context of responding 
to an attorney’s claim that the investment there 
was “at risk,” not because its redemption was 
dependent on business success, but because 
the business might simply refuse to repay the 
petitioner as the contract required,” finding 
that “[t]he investment risk at issue [for Mirror 
Lake investors] is not of that illusory type.” Id. 
Ultimately the Court found that the denials of 
the investors’ petitions were neither reasonably 
explained nor supported by agency precedent, 
and therefore arbitrary and capricious.

Concurring Opinion 

Although the Mirror Lake opinion brings some 
clarity to this area, the concurring opinion of 
Judge LeCraft Henderson muddies the waters. 
The concurring opinion cites to EB-5 fraud and 
abuse, and states:

I believe we should hesitate to undo 
USCIS’s efforts designed to ensure the 
integrity and further the purpose of the 
program—i.e., to benefit the United 
States economy and create full-time 
employment. This includes its effort 
to ensure that the funds invested in 

domestic businesses in exchange for 
permanent residency remain there.

Op. at 11. Sadly, the Concurring Opinion does 
not note that the overwhelming majority of 
EB-5 fraud and abuse in the last decade has 
been perpetrated on the investors, and not by 
them. 

The Concurring Opinion also purports to 
require some threshold level of risk that is ill-
defined: 

Nevertheless, to ensure that a sufficient 
risk exists that does not simultaneously 
defeat the purpose of the EB-5 program, 
the risk threshold—i.e., the requisite 
success of the business—should plainly 
be something more demanding than 
simply not going bankrupt. 

Id. at 12.

The EB-5 regulations already leave significant 
gaps that are only partially filled by ambiguous 
and frequently changing USCIS policy 
guidance and adjudicative decisions. Each 
iteration of the USCIS Policy Manual generates 
as many questions as it answers. Introducing 
room for USCIS to subjectively (and even 
retroactively) define terms that were not 
previously ambiguous could create additional 
challenges for immigrant investors and 
practitioners already struggling to ensure the 
investment agreements they participate in are 
compliant with the EB-5 regulations. Clarity, 
rather than subjective interpretation, should be 
the order of the day when USCIS is involved, 
and it is hopeful that USCIS updates its Policy 
Manual to be consistent with the majority 
opinion. 

Significance to EB-5 Industry

The appellate court decision hopefully means 
the end to a long, hard fight by Mirror Lake 
Village investors to have their I-526 petitions 
approved, but the decision also has significance 
to the EB-5 industry as a whole.

First, it is simply not true that every agreement 
providing an investor a right to exit the 
investment at some point in time after the 
end of the conditional residence period is 
a prohibited redemption agreement. This 
decision will hopefully end USCIS’ policy 
of categorically treating any agreement that 
has any possibility of allowing an investor to 
request the return of his or her investment 

as a “debt arrangement,” and force USCIS to 
look at the details of the agreement. The EB-5 
community has long argued that the at-risk 
requirement does not mean that an investor 
should be trapped in an investment forever. 
Prohibiting an investor from being able to exit 
an investment after the EB-5 requirements 
are satisfied and after they have successfully 
completed the conditional residence period 
encourages fraud and abuse. EB-5 investors 
should have the ability to take action if they 
do not like the way their investments are being 
managed after they have satisfied program 
requirements. Prohibiting them from being 
able to compel a return of their investment 
after the jobs have been created, and once the 
investment and EB-5 Program requirements 
have been met, makes an EB-5 investment 
riskier than a normal, arms-length transaction. 
USCIS policy should require, but not create, 
investment risk. 

Second, the Court rather succinctly 
summarized what USCIS has not been able to 
clearly articulate in many years of interpreting 
the terms “at-risk” and “redemption 
agreement,” and “debt arrangement,” which 
USCIS has used almost interchangeably. In the 
words of the Court, “[i]n order to distinguish 
between a qualifying capital contribution 
and a prohibited debt arrangement, USCIS 
determines whether an immigrant-investor 
has ‘placed the required amount of capital at 
risk.’” Op. at 3. Moreover, the Court clarified 
that Izummi does not prohibit every agreement 
that allows the investor an opportunity to 
exit the investment at some point, but only 
agreements that shift the risk from the investor 
to the company. If there is an agreement that 
guarantees a repayment (whether or not that 
guaranty is supported by any recoverable 
assets), it is a debt arrangement. If the return 
of capital is subject to business fortunes, it is 
not. In other words, if the agreement says the 
company promises to repay the investor, it is 
debt. See Izummi at 185 (“The risk that the 
petitioner might not receive payment if the 
Partnership fails is no different from the risk 
any business creditor incurs.”). If the agreement 
says the company will only pay the investor if it 
can, it is generally not a debt.

This battle was long and stressful for EB-5 
investor but ultimately, reason and adherence 
to Congress’ intent won. Litigation may be the 
only option when faced with an entrenched 
immigration agency. 
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