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Letter from  
the Editor

IIUSA Editorial  
Committee

LINCOLN STONE
STONE GRZEGOREK 
& GONZALEZ LLP 
(COMMITTEE CHAIR)

K. DAVID ANDERSSON
WHATCOM OPPORTUNITIES 

REGIONAL CENTER, IIUSA PRESIDENT

PETER D. JOSEPH
IIUSA

SUZANNE LAZICKI
LUCID PROFESSIONAL WRITING

PARISA KARAAHMET
FRAGOMEN, DEL RAY, BERNSEN & 

LOEWY, LLP

SCOTT BARNHART
BARNHART ECONOMIC SERVICES

BOB HONTS
TEXAS LONE STAR ENTERPRISES

MICHAEL HOMEIER
HOMEIER & LAW, P.C.

Dear Readers: 

IIUSA’s 2016 Spring Issue of The Regional Center 
Business Journal is a special edition in the annuals 
of this publication. For the first time, this magazine 

combines timely and insightful articles along with a 
detailed primer for those in attendance at this year’s EB-5 
Advocacy Conference, April 20-22 in Washington, D.C.

Spring is full of awe-inspiring experiences in our nation’s 
capital; there is perhaps no more beautiful place to be than 
Washington D.C. this time of year. With its thousands of 
blossoming cherry trees, great outdoor activities along 
the National Mall and festivals celebrating international 
cultures, attendees at this year’s conference are in for a 
real treat. The agenda featuring a terrific slate of Guest 
of Honor speakers and panel presentations, along with 
abundant opportunities to network and advocate on 
behalf of EB-5 industry, sets this year’s IIUSA conference 
apart from all the rest.

This edition of the Journal also takes a look back at 
the legislative efforts by EB-5 stakeholders at the end 
of last year to bring about the desired reforms that the 
EB-5 program needs. A roundtable discussion with 
three of the industry’s finest immigration attorneys 
provide some interesting insights into the likelihood 
that U.S. Citizenship and Immigration Services 
(USCIS) implements new regulations this year without 
Congressional consent. Additionally, the nuances of the 
existing TEA standards are examined along with a review 
of the security laws compliance obligations that were 
introduced by the Senate at the end of 2015.

If you are in Washington, D.C. this week, I hope to have 
the opportunity to meet with you. We thank you for your 
continued support of IIUSA and its Journal. As always, we 
welcome your comments on how the Journal can better 
serve the needs of IIUSA members.

Lincoln Stone
Chair of the Editorial Committee, IIUSA
Stone Grzegorek & Gonzalez LLP

KELVIN MA
DEMEI LAW FIRM

REID THOMAS
NES FINANCIAL

MICHAEL KESTER
IMPACT DATASOURCE

CC  M 
Because you want a competitive edge.
Who’s the commercial real estate professional best qualified to help you analyze 
data, mitigate risk, and make better-informed decisions? A Certified Commercial 
Investment Member, or CCIM. These accomplished professionals apply their advanced 
training and market expertise to give you a skilled analysis of your opportunities whether 
you own, lease, or invest. Want to make decisions with greater confidence? 

Let’s get started today. Visit FindaCCIM.com.
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 GUEST OF HONOR SPEAKERS 
STEPHANIE AVAKIAN, Deputy Director, Division 
of Enforcement, U.S. Securities and Exchange 
Commission (SEC)

Stephanie Avakian is the Deputy Director of 
the U.S. Securities and Exchange Commis-
sion’s Division of Enforcement. Before joining 
the SEC in 2014, Ms. Avakian was a partner at 
Wilmer Cutler Pickering Hale and Dorr LLP, 
where she served as a vice chair of the firm’s 
securities practice. Ms. Avakian represented 

financial institutions, public companies, boards, and individuals in a 
broad range of investigations and other matters before the SEC and 
other agencies.

Ms. Avakian previously worked in the SEC Division of Enforcement 
as a branch chief in the New York Regional Office, and later served as 
counsel to former SEC Commissioner Paul Carey.

JOSEPH P. BORG, Director, Alabama Securities 
Commission

Joseph Borg has been Director of the ASC 
since 1994. Mr. Borg is twice past president of 
the North American Securities Administrators 
Association (NASAA), serves as a member of 
its Board of Directors, served as Chair of NA-
SAA’s International Committee and as Chair 
of Enforcement. He currently is a member of 
the Board of Directors of the National White 

Collar Crime Center (NWCCC) and previously served as a member of 
the Board of Directors of the Investor Protection Trust (IPT).

Borg has testified before various committees of the U.S. Senate and 
U.S. House of Representatives including testimony on such areas as 
Microcap fraud; Criminal elements in the financial markets; Informa-
tion sharing among financial regulatory agencies; Risks posed to ev-
eryday investors from IPOs in private equity and hedge funds; Illegal 
investment sales’ practices victimizing senior citizens; and GSEs and 
SIPC Modernization.

Borg served as a U.S. delegate to an Intergovernmental Expert Group 
for the United Nations Commission on International Trade and Law 
(UNCITRAL).

Borg previously served as in-house corporate counsel to First Ala-
bama Bank (n/k/a Regions Bank, 1979-1984) and has been an adjunct 
professor of law at Faulkner University Jones School of Law teaching 
securities law and banking (1982-2002), and has been a Partner in the 
Montgomery law firm of Capouano, Wampold, Prestwood & Sansone 
(1984-1994).

He is admitted to practice in Alabama, Florida, New York, U.S. Fed-
eral District Courts in Alabama and Florida, the 5th and 11th  Circuit 
Courts of Appeal and the U.S. Supreme Court.

JULIA HARRISON, Deputy 
Chief, USCIS Immigrant Investor 
Program Office

Julia Harrison was named Dep-
uty Chief of the USCIS Immi-
grant Investor Program Office 
in July 2014. With more than 
20 years of experience with 
INS and USCIS, Ms. Harrison 
brings a wealth of program and 

operational experience to IPO. Most recently she served 
for four years as the Chief, Operations Division within 
the USCIS Field Operations Directorate. There, she led 
four branches in developing and implementing national 
policy, operational guidance, and training in many areas 
of immigration law including citizenship, family based 
immigration, national security, fraud detection and in-
ternational adoption. Ms. Harrison previously served 
USCIS in many other capacities, including as the Field 
Office Director in Seattle, Washington for seven years, 
and prior to that, as a Supervisory Port Director and Su-
pervisory Immigration Inspector.

KAVITA JAIN, Director of 
Emerging Regulatory Affairs, 
Financial Industry Regulatory 
Authority (FINRA)

Kavita Jain is a Director in 
the Office of Emerging Regu-
latory Issues within FINRA’s 
Department of Risk and Strat-
egy. In this role, she assists 

the Office in identifying emerging trends within the 
securities industry involving new sales practices, prod-
ucts, and business models, and developing strategic re-
sponses. Some examples of current areas of her work 
include blockchain technology, EB-5 investments and 
crowdfunding. She manages FINRA’s New Products 
Survey Program, and also serves as the office liaison to 
FINRA’s Membership Application Program. Ms. Jain’s 
previous positions included working in the Strategic 
Planning and Finance Departments of NASD before 
its 2007 consolidation with NYSE Member Regulation, 
which resulted in the formation of FINRA. Ms. Jain has 
an M.B.A. from the University of Southern New Hamp-
shire.

VOL. 4, ISSUE #1, APRIL 2016 IIUSA.ORG | 9

 
 2016 EB-5 C

O
N

FEREN
C

E H
A

N
D

BO
O

K 
 



HONORABLE RAND PAUL, M.D. - Senator (R-KY), Member, Senate Foreign Relations Committee; Member, 
Committee on Homeland Security and Governmental Affairs

U.S. Senator Rand Paul, M.D., is one of the nation’s leading advocates for liberty. Elected to the United 
States Senate in 2010, Dr. Paul has proven to be an outspoken champion for constitutional liberties and fiscal 
responsibility. As a fierce advocate against government overreach, Dr. Paul has fought tirelessly to return 
government to its limited, constitutional scope.

As a hard-working and dedicated physician - not a career politician - Dr. Paul came to Washington to 
shake things up and to make a difference. Dr. Paul is a devoted husband and father of three that is currently 
living with his family in Bowling Green, Ky., where Dr. Paul owned his own ophthalmology practice and 
performed eye surgery for 18 years.

Dr. Paul is the third of five children born to Carol and Ron Paul. He grew up in Lake Jackson, Tex., and attended Baylor Univer-
sity. He graduated from Duke Medical School in 1988. Dr. Paul completed a general surgery internship at Georgia Baptist Medical 
Center in Atlanta, Ga., and completed his residency in ophthalmology at Duke University Medical Center. Upon completion of his 
training in 1993, Dr. Paul and Kelley moved to Bowling Green to start their family and begin his ophthalmology practice.

Dr. Paul’s entrance into politics is indicative of his life’s work as a surgeon: a desire to diagnose problems and provide practical solu-
tions, whether it be in Bowling Green, Ky., or Washington, D.C.

 GUEST OF HONOR SPEAKERS 

CHARLES 
OPPENHEIM, 
Chief, Visa Controls 
Office, U.S. Depart-
ment of State

Charles Oppen-
heim has been 
employed by the 
Department of 

State since 1978. He has worked as a consul-
ar officer in the Bureau of Consular Affairs 
since 1979 and in 1999 became Chief of the 
Immigration Visa Control and Reporting 
Division. Mr. Oppenheim’s main respon-
sibility is the administration of a complex 
series of annual numerical limitations on 
immigrants subdivided by preference cat-
egory and country. The Visa Controls and 
Reporting Division Office issues a monthly 
bulletin, which summarizes availability of 
visas for the coming month and other visa 
related information.

RITTA MCLAUGHLIN - Chief Education Officer, Municipal 
Securities Rulemaking Board (MSRB)

Ritta McLaughlin is Chief Education Officer for 
the Municipal Securities Rulemaking Board (MSRB). 
In this position, she oversees education and outreach 
activities of the MSRB, which seek to inform munici-
pal market stakeholders and others about MSRB ini-
tiatives and municipal market issues. Ms. McLaughlin 
also facilitates discussion and problem-solving among 

stakeholders to address challenges in the municipal market, advocate solutions 
where appropriate and influence positive market practices.

Prior to joining the MSRB, Ms. McLaughlin was associate treasurer for the 
District of Columbia, where she handled the District’s multi-billion dollar debt 
management program. During her career, Ms. McLaughlin was also an execu-
tive director at J.P. Morgan, an associate director at Bear Stearns and a senior 
banker for a number of states and municipalities. Ms. McLaughlin’s extensive 
market knowledge benefits the MSRB by providing strategic thought leadership 
for the industry in an effort to understand trends and anticipate future needs.

She received a bachelor’s degree in urban policy from Vassar College and a 
master’s degree in urban policy and management from The New School for So-
cial Research.
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 SCHEDULE OF EVENTS 
 WEDNESDAY APRIL 20TH 

9:00AM–7:00PM Registration
8:45AM–10:00AM Committee Meetings: Public Relations, Editorial, Membership (INVITE ONLY)

10:00AM–11:15AM Committee Meetings: Best Practices, Banking, Public Policy (INVITE ONLY)

11:15AM–12:30PM Committee Meetings: Investor Markets, Association Building, Compliance (INVITE ONLY)

12:30PM–1:45PM Committee Meetings: Technology (INVITE ONLY)

12:30PM–1:45PM New and Potential Membership Luncheon (INVITE ONLY)

2:00PM–5:00PM 11th Annual IIUSA Membership Meeting (MEMBERS ONLY)

5:00PM–7:00PM Opening Reception

 THURSDAY APRIL 21ST 
7:00AM-7:00PM Registration
7:30AM-8:30AM Breakfast

9:00AM-9:30AM Congressional Keynote Address: Honorable Senator Rand Paul, M.D.

9:30AM-10:15AM

Advocacy Workshop: Using Available Tool to Engage in EB-5 Government & Public Affairs 
Warren Oakes, EB5 Bridge

Hans Rickhoff, Akin Gump Strauss Hauer & Feld, LLP
Stephen Strnisha, Cleveland International Fund

Beth Zafonte, Akerman LLP

10:15AM-11:00AM Policy Review: Major Policy Issues & Stakeholder Voices: Speakers TBA

1:00PM-2:30PM

Securities Regulators Perspective on EB-5
Ozzie Torres, Torres Law PA

Stephanie Avakaian, Securities and Exchange Commission (SEC)
Kavita Jain, Financial Industry Regulatory Authority (FINRA)

Joseph Borg, Alabama Securities Commission;  
Former President of North American Securities Administrators Association (NASAA)

Ritta McLaughlin, Municipal Securities Rulemaking Board (MSRB)

2:30PM-3:30PM

What Can the EB-5 Industry Learn from Alternative Finance Capital Markets?
Dan Healy, Civitas Capital Group

Michael Homeier, Homeier & Law, P.C.
Steven Moreira, CCIM Institute

Reid Thomas, NES Financial
Kim Zueli, Initiative for Competitive Inner City (ICIC)

3:45PM-4:30PM Guest of Honor: Julia Harrison, Deputy Chief, USCIS Immigrant Investor Program Office

4:30PM-5:20PM

EB-5 Regulations & Policy Guidance: Historical Review & What Comes Next
Robert C. Divine, Baker Donelson Bearman Caldwell & Berkowitz, PC

Lincoln Stone, Stone Grzegorek & Gonzalez LLP 
John Pratt, Kurzban Weinger, Tetzeli and Pratt P.A.

Stephen Yale-Loehr, Miller Mayer, LLP
5:20PM-5:30PM Closing Remarks
5:30PM-7:30PM Evening Reception
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 SCHEDULE OF EVENTS 
 FRIDAY APRIL 22ND 

9:00AM-10:00AM

Solutions to the China EB-5 Visa Waiting Line & Update from Department of State
Charles Oppenheim, Department of State

Mona Shah, Shah & Associates
Bernard Wolfsdorf, Wolfsdorf Rosenthal LLP

10:00AM-11:00AM

Potential Solutions to EB-5 Visa Backlog: More Visas & Investor Market Diversification
H.Ronald Klasko, Klasko Immigration Law Partners, LLP

Enrique Gonzalez, Fragomen, Del Rey, Bernsen & Loewy, LLP
Lili Wang, New City Advisors

K.David Andersson, WORC Regional Centers
Kelvin Ma, Shanghai Demei Law Firm

11:00AM–12:10PM

Interactive Roundtable Discussion: The EB-5 Crystal Ball
Peter D. Joseph, IIUSA (Moderator)

Angel Brunner, EB5 Capital
Patrick F. Hogan, CMB Regional Centers

Robert Kraft, FirstPathway Partners
Joe McCarthy, American Dream Fund

Julia Park, Advantage America Regional Centers
Tom Rosenfeld, CanAm Enterprises

Kyle Walker, Green Card Fund
Larry Wang, Welltrend United, Inc.

12:10PM-12:15PM Closing Remarks

12:30PM-2:00PM Leadership Luncheon (INVITE ONLY)

2:00-3:30PM Board of Directors Meeting (INVITE ONLY)
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 MOBILE APP 
You can download the IIUSA EB-5 Advocacy & Leader-
ship Conference mobile app now by searching “IIUSA” 
in the Apple Store or Google Play Store.

You can also visit the app in your web browser at  
https://crowd.cc/dc2016.

 ★Advocacy Toolkit with resources to empower your visits to 
Congressional offices

 ★Legislative Action Center to support the EB-5 Program

 ★Handy digital conference handbook

 ★Comprehensive event schedule

 ★Entire list of sponsors, exhibitors, speakers, and attendees

 ★Submit your request for CLE credit

I N V E S T O R  P A T H WAY S  T O  T H E  U . S .
投资者入境美国的通途

 N e w  Yo r k  纽约               S h a n g h a i  上海

I M M I G R A T I O N  L A W  G R O U P

米勒梅尔/移民律师事务所
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SOPHISTICATION 
& DISCIPLINE
GREYSTONE EB-5 IS THE FIRST AND ONLY 

EB-5 SPONSOR THAT LEVERAGES THE 

CAPABILITIES, BRAND, INFRASTRUCTURE 

AND EXPERIENCE OF A FULL SERVICE 

REAL ESTATE ADVISOR, LENDER, LOAN 

SERVICER AND DEVELOPER.

■   $5.3 billion loans originated in 2015
 
■   $20 billion assets under management
 
■   $2 billion properties developed
 

Copyright ©2016 Greystone & Co., Inc. All rights Reserved. For more information please visit our website www.greyco.com or contact information@greyco.com.              0416  
                                 

www.greystoneEB5.com 
www.greyco.com



Legal professional and registered 
broker inquiries welcome –  
EB5@CalDevRC.com.

The California Development Regional Center, led by a team of 
economic development and financing specialists, is an innovative 
organization that focuses on facilitating win-win projects for foreign 
investors, and project developers. 

Located in Silicon Valley, the center of innovation and technological 
advancement for the world, CalDevRC is focused on projects 
in housing, mixed use NNN developments, and retail franchise 
businesses that impact communities with job creation.

The team at CalDevRC understands what it takes to deliver high-
quality projects and ensures investors that the projects they invest 
in achieve the job requirements of the EB-5 program. They provide 
investors the peace of mind and comfort in knowing that each 
project has been fully vetted from top to bottom.  

With their location, background, and capabilities, CalDevRC can 
structure deals that use public, private, and nonprofit sources  
of capital. For our latest projects, please visit CalDevRC.com.

Institution-Quality Projects  
and Investment Management

Providing  
a NEW  

EB-5 
Business 
Standard

SOPHISTICATION 
& DISCIPLINE
GREYSTONE EB-5 IS THE FIRST AND ONLY 

EB-5 SPONSOR THAT LEVERAGES THE 

CAPABILITIES, BRAND, INFRASTRUCTURE 

AND EXPERIENCE OF A FULL SERVICE 

REAL ESTATE ADVISOR, LENDER, LOAN 

SERVICER AND DEVELOPER.

■   $5.3 billion loans originated in 2015
 
■   $20 billion assets under management
 
■   $2 billion properties developed
 

Copyright ©2016 Greystone & Co., Inc. All rights Reserved. For more information please visit our website www.greyco.com or contact information@greyco.com.              0416  
                                 

www.greystoneEB5.com 
www.greyco.com





GOVERNMENT AFFAIRS
• 12/18 – U.S. Securities and Exchange Com-

mission (SEC) issues a staff report on the 
“accredited investor” definition. 

• 1/5 – Financial Industry Regulatory Au-
thority (FINRA) publishes its 2016 Reg-
ulatory and Examination Priorities Let-
ter, identifying new areas of focus and of 
recurring concern, which includes EB-5 
investment funds and general solicitations 
under Regulation D, under the Securities 
Act of 1933.

• 1/11 – IIUSA Vice President Robert C. Di-
vine (Baker, Donelson, Bearman, Caldwell 
& Berkowitz, PC) posts article on The Re-
alities and Implications of Chinese EB-5 In-
vestors’ Wait for Visa Numbers. 

• 1/15 – U.S. Department of State, Bureau of 
Consular Affairs releases its Visa Bulletin 
for the Month of February 2016, revealing 
a cutoff date for Mainland China moved to 
January 15, 2014.

• 1/25 – IIUSA Public Policy Committee 
submits questions to USCIS in advance of 
the February 3rd USCIS EB-5 Stakeholder 
Engagement call. 

• 1/26 – Financial Crimes Enforcement Net-
work (FinCEN) under the United States 
Department of Treasury, issues Geograph-
ic Targeting Orders (GTO) that tempo-
rarily require certain U.S. title insurance 
companies to identify the natural persons 
behind companies used to pay “all cash” for 
high-end residential real estate in Manhat-
tan and Miami-Dade County, Florida. 

• 2/1 – IIUSA releases statement in advance 
of Senate Judiciary Committee Hearing 
The Failures and Future of the EB-5 Region-
al Center Program: Can it be Fixed promot-
ing EB-5 as a 21st century economic devel-
opment tool. 

• 2/4 IIUSA releases statement in advance of 
House Judiciary Committee Hearing Is the 
Investor Visa Program an Underperforming 
Asset? on how EB-5 continues to bring in 
billions of dollars in foreign direct invest-
ment into the U.S. 

• 2/3 – USCIS hosts its quarterly EB-5 Stake-
holder Engagement via teleconference. 

• 2/11 – IIUSA Board of Directors meets in 
Washington D.C. and votes unanimously 
to support a set of initial policy priorities 
for 2016. 

• 2/11 – House Judiciary Committee holds 

Hearing titled Is the Investor Visa Program 
an Underperforming Asset? Witnesses in-
cluded Rebecca Gambler, U.S. Govern-
ment Accountability Office, Jeanne Cal-
deron, NYU Stern School of Business, and 
Matt Gordon. E3 Investment Group.

• 2/16 - U.S. Department of State – Bureau of 
Consular Affairs releases its Visa Bulletin 
for the Month of March 2016, showing a 
cutoff date for Mainland China moving to 
January 22, 2014.

• 2/21 – IIUSA Advocacy Coordinator, 
Nicole Merlene, presents at the National 
Association of Counties (NACo) Com-
munity, Economic and Workforce Devel-
opment Steering Committee at its Annual 
Legislative Conference. Also on the panel 
was Fred Hochberg, President of the Ex-
port-Import Bank, and David Campbell 
and Felicia Pullam of SelectUSA from the 
Department of Commerce. 

• 2/22 – IIUSA Public Policy Committee 
submitted to USCIS its comments and rec-
ommendations on form I-924A, the annu-
al reporting requirement to demonstrate a 
Regional Center’s continued eligibility for 
the Regional Center Program. 

• 2/24 – Illinois temporarily suspends certi-
fication of TEAs for EB-5 through March 
16th in order to revise the state’s unem-
ployment rates. 

• 2/25 – IIUSA launches its new website at 
IIUSA.org, providing an unprecedented 
amount of information about the EB-5 
Program to stakeholders and the public. 

• 2/29 – U.S. Department of State, Bureau 
of Consular Affairs, announces the crea-
tion of an EB-5 Investor Assistance Desk 
where customers with questions relat-
ed an approved I-526 petition are able 
to correspond with the National Visa 
Center (NVC) using the e-mail address: 
NVCeb5@state.gov. 

• 3/2 – IIUSA Executive Director, Peter D. 
Joseph, and Advocacy Coordinator, Nicole 
Merlene, present to the Nation’s Governor’s 
offices at the National Association of Gov-
ernors (NGA) at their Economic Develop-
ment & Commerce Committee meeting 
alongside Julia Harrison, Deputy Chief of 
the USCIS Immigrant Investor Program 
Office (IPO). 

• 3/3 –Initiative for a Competitive Inner 
City (ICIC) publishes Targeting EB-5 for 

the Inner City: ICIC Weighs in on Senate 
Discussions. 

• 3/7 – IIUSA releases a Data Report on 
I-924 application statistics for 2014 & 
2015, after obtaining statistics on applica-
tions through Freedom of Information Act 
(FOIA) requests. 

• 3/7 – For the third year in a row, IIUSA 
sponsored and presented on EB-5 at the 
P3 Conference in Dallas. IIUSA Associ-
ate Director of Marketing & Communi-
cations Allen Wolff, IIUSA Association 
Building Committee Chair Beth Zafonte 
of Akerman, IIUSA Secretary-Treasurer 
Bob Honts of Texas Lone Star Enterprises 
Regional Center, and Paul Heuwetter of 
Signature Bank presented on a panel titled, 
EB-5 and P3: Advantages of Alignment. 

• 3/16 - U.S. Department of State, Bureau of 
Consular Affairs releases its Visa Bulletin 
for the month of March 2016, revealing 
the new cutoff date for Mainland China 
moved to February 14, 2014.

• 3/23 – USCIS publishes its FY 2016 Q1 ad-
judication data for I-526 petitions received, 
approved, denied, and pending, indicating 
nearly 22,000 petitions pending with US-
CIS. This represents $11 billion waiting to 
be deployed into the U.S. economy. 

• 3/29 – IIUSA announces it will host Focus 
Groups on April 20th during the IIUSA 
Advocacy Conference to give members 
an opportunity to provide feedback to the 
association on legislative/policy issues and 
member benefits. 

• 3/31 – New York University (NYU), Stern 
School of Business, Center for Real Es-
tate Finance Research, publishes EB-5 
Capital Project Database: Revisited 
and Expanded. The report details 
information on 27 projects that 
are among the largest EB-5 
projects in the country.

• 4/13 - Senate Judiciary 
Committee holds a re-
scheduled hearing titled 
The Distortion of EB-5 
Targeted Employment 
Areas: Time to End the 
Abuse. IIUSA Exec-
utive Director, Peter 
D. Joseph, serves as a 
witness. 
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 BY PETER D. JOSEPH
EXECUTIVE DIRECTOR, 
IIUSA

I have had the hon-
or and distinction 
to be involved in 

the EB-5 Regional 
Center Program (the 

“Program”) since 2007 and have served as 
IIUSA’s Executive Director since 2010, see-
ing first-hand the growth and interest in the 
Program explode during that time. IIUSA 
takes tremendous pride in our internal pol-
icy development and political processes to 
address issues in an open forum. These pro-
cesses will culminate at our Annual General 
Meeting (AGM) for members, this year tak-
ing place from 2-5pm on Wednesday April 
20, 2016. I encourage every member to at-
tend and participate so we can continue to 
present industry consensus that represents 
the diverse interest of all stakeholders that 
are members of IIUSA.

Our economic and other important in-
dustry data, advocacy tools and substan-
tive input from diverse members across the 
country all represents a significant amount 
of time, energy, and expense that has been 
an essential part of the EB-5 growth story. 
IIUSA believes that comprehensive effort 
is important and replied upon when legis-
lative and regulatory are considered. IIUSA 
also believes that it furthers our collective 
mission of ensuring a viable long-term Pro-
gram.  

In sum, the state of EB-5 calls for a bal-
ance of cautious optimism, vigilance in 
demonstrating the importance of the Pro-
gram to the U.S. economy, and enhanced 
engagement among EB-5 stakeholders 
across sectors.  

The best way to do so is review how we 
got to this point as an industry and organi-
zation, and what it says about the future in 
the short, medium, and long term.

WHO WE ARE (IIUSA FROM 2005-2015)
IIUSA remains uniquely positioned to 

speak for EB-5 from the perspective of di-
versity in stakeholders/membership, indus-
try best practices, and education/research.  
We speak for the long term interest of 
having an EB-5 Regional Center Program 
that addresses a policy goal broadly sup-
ported by Congress.  The Program is best 
served when it benefits diverse industries 
and communities around the country by 
aligning Regional Center activities with 
economic development goals.  In sum, Re-
gional Centers have a unique role to play in 
the EB-5 process that needs a distinct voice 
in government and public affairs - which is 
why IIUSA was founded in 2005 as a 501(c)
(6) non-profit trade association for the EB-5 
Regional Center industry.

Congressional hearings on EB-5 in 2007 
and 2008 were the precursor to a three year 
reauthorization in 2009. After that reau-
thorization, IIUSA went through signifi-
cant change in 2010 to ensure we spoke for 
the industry in terms of regional economic 
development via Regional Centers rather 
than through the lens of immigration. The 
changes lead to compromise, a new Board 
and a dues structure that are still the basis of 
what is in place today. The resulting policy 
platform was something all could agree on: 
permanent authorization of the Program.

One year later, as the industry and organ-
ization grew, IIUSA recognized that more 
resources would be necessary to secure an-
other reauthorization in 2012. We set up 

the IIUSA Leadership Fund, and thanks 
to the support of many leaders, we were 
able to hire additional lobbyists to secure 
what eventually was a three year reauthor-
ization in 2012 with unanimous support in 
the Senate and overwhelming support in 
the House (412-3). That is when growth in 
the Program really started to take off. Visa 
availability was not yet an issue, because the 
annual allocation of 10,000 had never been 
used up, but we saw it coming.  Our policy 
platform was expanded to three parts after 
that reauthorization, adding “maximized 
capacity for economic impact through en-
hanced visa allocation” and “commercially 
viable processing system at U.S. Citizenship 
and Immigration Services (“USCIS”) for 
EB-5 related applications and petitions.”

After the 2012 elections, Congress was 
ready to take another shot at immigration 
reform in 2013 - including EB-5.  The Sen-
ate, with Democrats in the majority at the 
time, passed S. 744, which included a sec-
tion on EB-5 that set off discord within the 
industry mostly on the topic of TEAs.  By 
the end of the year, EB-5 had seen its first 
enforcement actions by the Securities and 
Exchange Commission (“SEC”) on EB-5 in-
vestment schemes.  It also was the first time 
we saw EB-5 used in political campaigns 
by way of investigative work by oversight 
bodies within Congress and the Depart-
ment of Homeland Security after USCIS 
personnel alleged national security threats, 
unaddressed fraud concerns, political in-
fluence, and more. Such investigations car-
ried over into 2014 under the leadership of 
then Ranking Member of the Senate Judici-
ary Committee, Charles Grassley, and then 
Ranking Member of the Senate Homeland 

EB-5 in 2016 & Beyond
ADAPTING TO NEW NORMALS:  A SHORT, MEDIUM &  

LONG-TERM LOOK  INTO THE FUTURE OF THE EB-5 PROGRAM

CONTINUED ON NEXT PAGE >>
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Security and Governmental Affairs Com-
mittee (HSGAC), Dr. Tom Coburn.  Know-
ing that 2014 would require addressing pub-
lic perception of the Program, IIUSA hired a 
public affairs firm at the end of 2013 for the 
first time and added “program integrity” to 
its advocacy platform.

In 2014, IIUSA aggressively defended the 
Program in the public sphere as its contri-
bution to the U.S. economy hit record highs.  
The ongoing congressional investigations, 
EB-5 related political campaign in Virginia 
and South Dakota, and high profile EB-5 in-
vestment fraud cases made for a for a busy 
year of defense. of the Program  Meanwhile, 
our Public Policy Committee began to focus 
its attention on recommending a series of 
integrity measures that the industry could 
proactively offer to Congress to address 
some of the criticisms leveled at the Pro-
gram. 

As the year pressed on, IIUSA finalized 
plans to move headquarters to Washington, 
DC from Chicago, IL in anticipation of the 
2015 reauthorization effort that we knew 
would be harder than ever given the sheer 
growth of the Program, raising the stakes of 

business interests involved, and the attacks 
on the Program that occurred throughout 
2014.  November elections officially put Re-
publicans in control of the Senate in 2015, 
with the Program’s biggest critic taking the 
chairmanship of the Judiciary Committee.  
After the elections and before the new year, 
IIUSA’s Board met to consider what integri-
ty measures would be proactively provided 
to Congress in early 2015 based on recom-
mendations from the Public Policy Com-
mittee.

In early 2015, IIUSA settled into its new 
DC office space.  We provided significant in-
formation to the Government Accountabil-
ity Office (GAO) as it conducted a review of 
the Program.  We were cautiously optimistic 
about the prospects of finding a long term 
deal on EB-5 reauthorization that would 
have to include significant reform, seeking 
stable footing to seek more visa capacity 
when possible with the support of EB-5 au-
thorizing committee leadership.  The Board 
approved specific integrity measures that 
were provided to Congress in writing in the 
spring, while DHS Secretary Jeh Johnson 
submitted specific recommendations for 

EB-5 reform. The introduction of S. 1501 
by the Chair and Ranking Member of the 
Senate Judiciary Committee kicked off what 
would be a seven month process towards 
eventual short term EB-5 reauthorization in 
December with no reforms included.

 By the end of the process, IIUSA believed 
the deal on the table was workable enough 
to support the committee-led effort to en-
able long term reauthorization contain-
ing significant reform with ample ongoing 
opportunity to shape legislative language, 
regulations, and more areas of policy im-
plementation.  We did not need to fight on 
every single issue given the diversity of voic-
es already at the table. The process forced 
sides that were not negotiating to get in the 
same room and find a compromise - with II-
USA there every step of the way.  The net re-
sult looked like what we had asked of Con-
gress in our comprehensive set of comments 
provided on November 23, 2015 and based 
on a draft supported on a bicameral/bipar-
tisan basis by Judiciary Committee leader-
ship. The compromise came very close to 
enactment for a five year renewal, but it did 
not happen.

EB5 IN 2016 AND BEYOND: ADAPTING TO NEW NORMALS

MASTER PLAN PHASE TWO

FOR MORE
INFORMATION

CALL 802.464.2222   EMAIL eb5projects@mountsnow.com
VISIT mountsnoweb5.com  TWITTER @MountSnowEB5

+ 62 LUXURY CONDO UNITS
+ SKI IN, SKI OUT
+ AMENITIES CENTER
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NEXT QUESTION: WHAT HAPPENS TO 
EB-5 IN 2016 & BEYOND?

 In the new year and beyond, IIUSA must 
continue to constructively engage in all are-
nas of policy development while continuing 
to raise the professional conduct of industry 
participants through education and indus-
try development.  These efforts inherently 
build a record in support of a long-term re-
form and re-authorization of the EB-5 Re-
gional Center Program due to its important 
role in the U.S. economy.  Consistent with 
years past, this work needs to be support-
ed by new and improved aspects advocacy, 
education, industry development, and re-
search operations through the deployment 
of financial resources made possible by II-
USA membership, events, and support of 
leaders who make voluntary contributions 
to the Leadership Fund.  The political envi-
ronment (both internal within the industry 
and externally) in which we are operating, 
however, is much different than years past 
thanks to the exponential growth of EB-5 
since the financial crisis of 2008.  Lastly, 
IIUSA will have to carefully engage in the 
public sphere when EB-5 comes up in con-

gressional or presidential campaigns.

 SHORT TERM (JAN-APRIL ‘16): MEMBER 
ENGAGEMENT, HEARINGS IN CONGRESS 

& POLICY REVIEW

 In the short term, IIUSA needs to focus 
on engaging members in its internal policy 
development and political processes to seek 
further consensus among the EB-5 and “end 
user” industries to speak with as unified a 
voice as possible.  Our processes are trans-
parent and forward-looking by design in or-
der to give the industry a voice that speaks 
in the long term interests of EB-5 that is in-
formed by history.  The power to steer the 
direction of the organization is ultimately 
in the hands of the collective membership 
through member polls/surveys, committee 
service, and leadership opportunities -- all 
of which culminate annually at the AGM 
when members exercise their voting rights 
on officers/directors, budgets, bylaws and 
more. 

 This year the IIUSA AGM is scheduled 
for Wednesday April 20, 2-5pm in Wash-
ington, DC.  We are planning an interac-
tive policy review and ratification session 
for all attendees featuring real-time polling 

on critical policy issues for the industry to-
day.  This new feature of the AGM will be 
followed by other association business fea-
turing several votes and annual committee 
reports.  The resulting comprehensive work 
product from this process will encompass 
the policy positions that result from IIU-
SA existing deliberative process, along with 
new outreach initiatives through mem-
ber-to-member outreach and more public/
direct feedback opportunities. Committees 
such as Best Practices, Compliance, Edito-
rial, Investor Markets, Membership, and 
Technology have essential roles to play in 
these efforts.

Judiciary committees on both sides of 
Congress are planning oversight hearings 
on EB-5 that started on February 2nd in the 
Senate.  Requests for documents from the 
Chairs of the Senate Judiciary Committee 
and House Permanent Subcommittee on 
Investigations have also begun with a letter 
to Immigration & Customs Enforcement 
(ICE) Director. IIUSA’s voice will be impor-
tant to support and defend the Program in 
government and public affairs. Our efforts 

EB5 IN 2016 AND BEYOND: ADAPTING TO NEW NORMALS
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MEDIUM TERM (MAY-DEC ‘16): SMALL 
WINDOWS OF OPPORTUNITY FOR A 

LONG TERM DEAL

 There is no obvious “must pass” legisla-
tive vehicle for EB-5 to target in the first four 
months of the 2016 congressional calendar.  
Our only window of opportunity for action 
before extended summer recess is essen-
tially May-June before Congress leaves for 
two months.  Other vehicles could develop 
depending on what issues come to bear, 

and there will be several other immigration 
related issues that Congress will look into 
(e.g., Syrian refugees, Visa Waiver Program, 
border security, etc.) that will be part of 
election year discourse that we want to keep 
isolated from discussions on EB-5.

 We will also need to be consistently and 
constructively engaged with congression-
al leadership and appropriators to ensure 
EB-5 has a place for consideration in how-
ever government funding is handled in a 

presidential election year with a divided 
government.  Federal funding expires on 
9/30/16 which include the “sunset dates” for 
EB-5 and the other three immigration-re-
lated programs it has always been packaged 
with (CONRAD30, E-verify, and Religious 
Workers).  The likelihood of a long term 
funding package being adopted by Congress 
before that date as November elections loom 
is low but possible. This makes the most 
likely outcome a short term continuing res-

JAN
• Chairs of Senate Judiciary Committee and House Permanent Subcommittee on Investigations send letter to Director of Immi-

gration & Customs Enforcement (ICE) for information in advance for hearings, with more letters to follow.

FEB

• 2/2: Congressional oversight hearing on EB-5 in Senate with USCIS and SEC testifying on current state of the program.

• 2/3: USCIS EB-5 stakeholder engagement via teleconference

• 2/11: Congressional oversight hearing on EB-5 in the House Judiciary Committee.

• IIUSA to launch new IIUSA.org and finalizing improvements to value proposition on all aspects of membership.

• Rollout of member benefits enhancements for new year for all levels of membership

• Commence member engagement initiatives (member-to-member outreach by leadership/committees, in person meetings 
and/or town halls, and direct feedback opportunities through online survey)

• Begin efforts to raise additional funding to support the Government Affairs Budget that pays for all advocacy operations

MAR
• Congressional oversight hearings on EB-5 in Senate (potentially)

• Popular month for EB-5 marketing activities in China

APR

• 4/13: Senate hearing on TEAs

• 4/20: IIUSA Annual Membership Meeting, including interactive policy review and ratification session, voting on directors/
officers elections, 2016-2017 budget, bylaws amendments, focus groups, etc.

• 4/21-22: IIUSA EB-5 Advocacy Conference in DC

• 4/25: USCIS EB-5 stakeholder meeting

“on offense” will be to demonstrate the im-
portance of EB-5 to the U.S. economy and 
diverse communities across the country. 
Our efforts “on defense” will be responding 
to undue criticism with facts and data.  We 
will need to ensure we are informed through 
direct engagement with EB-5 champions, 
reformers, and critics in Congress and pre-
pared to defend the industry from collater-
al damage as various congressional offices 
make their individual views on the Program 
known in the public sphere.  Our messag-
ing, as always, should be geared towards the 
goal of long-term reauthorization of EB-5 
with workable reforms that address real in-
dustry problems. 

 The major issues to pursue with USCIS 

and other agencies include the growing 
backlog of I-526 petitions, the wave of I-829 
adjudications on the horizon, the issue of 
sustaining the investment in the face of visa 
retrogression, form revisions, regulatory re-
form, law enforcement actions, and Region-
al Center terminations.  USCIS EB-5 Office 
Chief, Nicholas Colucci, spoke at the Febru-
ary 2 Senate hearing, the February 3 USCIS 
EB-5 stakeholder engagement, and his Dep-
uty Chief (Julia Harrison) will address IIU-
SA members at our 9th Annual Advocacy 
Conference in DC in April.

Based on ongoing investigations and the 
sharp increase in enforcement actions by 
the SEC related to fraud and unlicensed bro-
ker/dealer activity in 2015, along with its re-

cent public announcement of EB-5 as an en-
forcement priority in 2016, we are expecting 
to see even more law enforcement actions 
related to EB-5 in the new year.  The SEC 
willalso be continuing its collaboration with 
USCIS and FINRA on these issues. Moreo-
ver, IIUSA has invited senior level SEC and 
FINRA officials to address the industry at 
our Advocacy Conference in April.  Last-
ly, other agencies that enforce anti-money 
laundering and other national security relat-
ed laws -- such as OFAC and FinCEN within 
the Department of Treasury -- are likely to 
be more engaged based on their existing re-
sponsibilities.

The first four months have been busy for 
EB-5 in a number of ways already:

EB5 IN 2016 AND BEYOND: ADAPTING TO NEW NORMALS
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MAY
• Congressional appropriations process, Judiciary and other committee activity on immigration related issues including EB-5, and 

campaign season will drive much of the political environment 

JUN
• Congress will likely pass some legislation before leaving for seven-week recess, providing a small window of opportunity to target 

a legislative vehicle to reauthorize the EB-5 Regional Center Program
JUL CONGRESS IN RECESS FOR PARTY CONVENTIONS

AUG CONGRESS IN RECESS | GENERAL ELECTION CAMPAIGNS IN FULL SWING

SEP
• Federal appropriations, along with a long list of other policy riders like the EB-5 Regional Center Program, scheduled to sunset 

on 9/30
OCT HEAVY CAMPAIGN SEASON

NOV • Congressional and Presidential Elections

DEC • Lame duck session of Congress

LONG TERM (2017 AND BEYOND): 115TH CONGRESS & NEW 
PRESIDENT

It is likely that a long term deal on EB-5 reform and reauthor-
ization in Congress will have to wait until 2017 or later for full 
consideration.  We won’t know that political environment until a 
new Congress and Administration take office in 2017.

CONCLUSION
As you can see from this detailed history of EB-5 and IIU-

SA, political moments - within the industry and Congress both 
- come and go.  That is the nature of our nation’s political system 
and dynamic economy. Yet, one thing is always consistent: the 
path ahead is always forward.  I believe we can and will continue 
to achieve big things together for EB-5 and the United States by 
working together and preserving our commitment to open com-
munication so we can address common issues and protect the 
long term interests of the EB-5 Regional Center industry.

But to be successful, we need you to get engaged now.  There 
is no better time and I look forward to seeing you at our AGM 
and Annual EB-5 Advocacy Conference in DC in April to see all 
of our collective energy again come together under one roof to 
make some big decisions - together. Thank you for your contin-
ued support and leadership!  

olution (CR) that allows Congress to deal with the issue after elec-
tion results have come in. That pushes congressional consideration 
of EB-5 reform and long-term reauthorization to 2017 under a new 
Congress and President.  Yet, we still need to pursue such a deal in 
good faith to maximize the potential for success when the window 
of opportunity does present itself, no matter when, and minimize 
potential for a lapse of Program authorization in between.

IIUSA’s Public Policy and Public Relations Committee will be 
essential in providing recommendations based on direct engage-
ment with members and the results of the committee deliberation 
processes.  Recommendations will be provided IIUSA Leadership 

(President’s Advisory Council and Board of Directors) throughout 
this time and support to HQ on execution of approved initiatives 
with committee meeting minutes made available to members as 
they are finalized via the Member Portal.  Lastly, our Association 
Building Committee will be supporting grassroots advocacy initia-
tives that are essential in bringing the full breadth of political might 
to bear on the legislative process by activating cross-sector stake-
holders at the national, state, and local levels while also finding a 
way to collaborate with business interest groups on advocacy.

The intermediate term schedule looks like this: 

Successfully providing EB-5 service since 1990 

* Certified by the State Br of California, Board of Legal Specialization as a Specialist in Immigration and Nationality Law.

For more information visit: www.hirsonimmigration.com

DAVID HIRSON
+1 949.383.5358
dhirson@hirsonimmigration.com

Wechat ID: DavidHirson
Skype: david_hirson

Wechat ID: DavidHirson
Skype: david_hirson

NIMA KORPIVAARA
+1 949.383.5363
nimak@hirsonimmigration.com

1122 Bristol St., 1st Floor
Costa Mesa, CA  92626, USA

OFFICE:

Specialist in Immigration and 
Nationality Law*

Experience in EB-5 since the 
program’s inception

Renowned attorneys, lecturers
and authors

Providing a full scope of immigration 
legal services for investors, projects, 
regional centers, employers/ees 
and families.

EB5 IN 2016 AND BEYOND: ADAPTING TO NEW NORMALS

VOL. 4, ISSUE #1, APRIL 2016 IIUSA.ORG | 23

Ad
vo

c
ac

y 



BY K. DAVID ANDERSSON
IIUSA PRESIDENT

I am pleased and honored to have been 
nominated to serve in the capacity of 
President of IIUSA for another term. As 

you know, officers of IIUSA serve one year 
terms. I have now been happily in your ser-
vice for six terms. 

Our shared organization, the voice of 
the EB-5 Regional Center industry, has 
grown exponentially over the last half 
dozen years. In our next year together, I 
am determined to help IIUSA reorganize 
in ways where each of your voices finds 
inclusion in our policy development and 
advocacy efforts. 

On April 20, 2016 IIUSA members 
gather at the organization’s 11th Annual 
General Meeting (“AGM”) to elect new 
leader and to develop and refine organi-
zation policy priorities. Over the course 
of the EB-5 Advocacy Conference (April 
21-22) attendees will hear from the US-

CIS Immigrant Investor Program,  De-
partment of State (DOS), Securities and 
Exchange Commission (SEC), Financial 
Industry Regulatory Authority (FINRA) 
and others presenting information that 
you need to make important business de-
cisions.  

With a growing backlog of pending 
I-526 petitions (nearly 22,000), dimin-
ishing visa availability for China, and a 
congress distracted with general election 
issues - NOW is the time for all industry 
members to gather and unify our voices in 
our common cause! 

We all agree that the Regional Center 
Program needs a long term stable ex-
tension. We all agree that visa avail-
ability is a serious concern. We all 
agree that I-526 petitions need to be 
processed in an efficient and busi-
nesslike manner. We all agree that 
integrity measures will improve 
and benefit both investors and 

regional center operators. Other issues 
requiring continued group discussion and 
consensus building will be addresses at 
the AGM through our interactive policy 
discussion and ratification session. 

We look forward to working with you to  
help shape the future of our industry! 

MEETING THE NEEDS OF THE EB-5 INDUSTRY IN 2016
A MESSAGE TO IIUSA MEMBERS FROM PRESIDENT K. DAVID ANDERSSON
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Regional Center and Direct EB-5 projects. Also representing clients in 

all phases of government investigations, EB-5 litigation and appeals.

Leading the way through the ever-changing 
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BY NICOLE MERLENE
IIUSA ADVOCACY 
COORDINATOR

Since the last 
long-term reau-
thorization of 

the EB-5 Regional 
Center Program (the 
“Program”) in 2012, 

the EB-5 Regional Center industry, as well as 
those who have become beneficiaries of the 
Program and thus have an inherent stake in 
the industry, has changed substantially. The 
Program has grown by over 1,200% since 
the financial crisis of 2008 and EB-5 has now 
proven itself as an increasingly mainstream 
source of financing for economic develop-
ment projects across the U.S. This exponen-
tial growth, coupled with an annual cap on 
visa numbers, high-profile cases of fraud 
and Securities & Exchange Commission 
(SEC) enforcement actions, and increased 
media scrutiny, made 2015 fertile ground 
for reform to the Program.  Although Con-
gress passed an omnibus appropriations 
bill on September 30, 2016 that included a 
clean extension of the Program without any 
changes through the next fiscal year, the 
work that was done by Congressional lead-
ership leading up to that reauthorization is 
important to understanding what comes 
next in the legislative process for EB-5. 

In the weeks leading up to the reauthori-
zation deadline in December of 2015 there 
were numerous EB-5 reform drafts circu-
lated. Key industry groups alongside Sen-
ate and House Judiciary Committees and 
Leadership staff sat at the negotiating table 
for months in an attempt to come to consen-
sus. A detailed timeline of how this process 

played out can be found on IIUSA’s Mem-
ber Portal and how drafts were revised over 
time. The final “December Draft” was from 
December 15th and would have been cited 
as the “American Job Creation and Invest-
ment Promotion Reform Act of 2015”. This 
article summarizes some of the key issues 
from the December Draft. 

INVESTMENT AMOUNTS
Staying competitive in the international 

immigrant investor marketplace is essential 
for EB-5 to maintain its position as the most 
popular program in the world. Different im-
migrant investor programs offer different 
benefits depending on what the immigrant 
is interested in. For example, an investor 
that wants residency in the European Un-
ion for a benefit such as a good education 
and healthcare or travel flexibility, Portu-
gal has the option of investing €500,000 in 
Portuguese property. If an immigrant were 
looking for tax benefits, they might want to 
invest $400,000 on a property in St. Kitts & 
Nevis to obtain citizenship. Neither of these 
programs have the uncertainty of needing to 
meet an “at risk” requirement that is need-
ed when applying to the EB-5 program. If 
America wants to continue to see the eco-
nomic benefit that EB-5 has given our coun-
try, the goal of any reform policy needs to 
ensure that the U.S. minimum amounts con-
tinue to be competitive globally in order for 
any difference in targeted employment area 
(TEA) vs. non-TEA minimum levels to be 
fair.

The “December Draft” kept the minimum 
investment level for non-TEA investments 
at $1 million and raised TEA level from 
$500,000 to $800,000, and those amounts 

would be automatically be adjusted every 
five fiscal years based on Consumer Price 
Index (CPI).  

TARGETED EMPLOYMENT AREAS (TEAS)
TEAs have been an area of passionate de-

bate in every corner of the EB-5 industry 
yielding many thoughtful ideas on how to 
update policy to 21st economic development 
priorities. There have been various proposals 
in Congress related to census-tract aggrega-
tion limitations, measuring commuting pat-
terns to projects, or borrowing from other 
federal economic development programs on 
how geographic incentives are calculated. 
In the “December Draft”, for a project to be 
considered in a TEA meant that it met one 
of the following qualifications: 

1) Priority Urban Investment Area

2) Rural Area

3) Rural Poverty Area

4) Special Investment Zone

5) Closed Military Base, Infrastructure, or 
Manufacturing project

Each concept is detailed further below.  It 
is important to note that all of these qual-
ifications applied to minimum investment 
amount, but only a few of to the concept of 
“visa set asides” that will discussed after.

Priority Urban Investment Area

An area consisting of a census tract or 
tracts in a metropolitan statistical area 
(MSA) that has (1) average of 150% of the 
national unemployment, which may include 
one bordering census tract; (2) a poverty 

Informing     the Future:

OVERVIEW OF KEY CONCEPTS FROM THE 2015 EB-5 REFORM EFFORT

CONTINUED ON NEXT PAGE >>
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rate of at least 20%; or (3) a median family 
income of not more than 80% of the state or 
MSA median family income. The first provi-
sion is unique to EB-5, but the latter two are 
taken directly from New Market Tax Credits 
(NMTC). Both TEA and NMTC maps are 
readily available through online service pro-
viders. 

Rural Area

A city or town that has a population of 
less than 20,000 people and (1) is outside of 
a MSA; (2) is within an outlying county of a 
MSA; or (3) is within any census tract that 
is greater than 100 square miles with a pop-
ulation density of fewer than 100 people per 
square mile. It is important to note that the 
prerequisite population requirement was 
defined as a city or town population rather 
than a county definition. 

Rural Poverty Area

An area consisting of a census tract or 
contiguous census tracts located outside of 
a MSA and has a poverty rate of at least 20% 
or median family income that is not more 
than 80% of the statewide median family 
income. It should be noted that there is not 
a limit to census tracts that could be used. 
Projects that would not qualify as a rural 
TEA because although they are outside of 
a MSA, they have a high population, might 
see if the poverty rate in the area would 
qualify the project as a rural poverty area. 

Special Investment Zone

A project in a city or county with 150% 
of the national unemployment or an area 
of up to 12 contiguous census tracts that do 
not include census tracts with no residential 
population unless that area is for commer-
cial use and the 12 census tracts are 150% of 
the national unemployment. This final draft 
did away with the controversial “doughnut 
approach” that required the contiguous 
tracts to be bordering the project tract.

Closed Military Base, Infrastructure, 
Manufacturing

A project would qualify as in a TEA if it 
were located in the area of a military base 
that closed in a 20-year period preceding 
a business plan application, or if it were an 
infrastructure or manufacturing project. 
An infrastructure project would need to be 
administered by a governmental entity and 
a manufacturing project would have the 
purpose to improve, construct, or operate a 
plant, factory, or mill. 

VISA SET ASIDES
The “December Draft” also pondered an 

entirely new way of incentivizing invest-
ments by way of visa set asides for Priority 
Urban Investment Areas, Rural Areas, and 
non-TEA investments – with the remain-
ing allocated based on demand.  The “set 
aside” terms refers to the concept that if all 
of the visas set aside for certain investments 
were not used in a year, the visas would be 
set aside for a period of time for investors 
(and family) in these qualifying projects.  
The amount of time that visas would be re-
quired to stay set aside for these categories 
changed many times during reform negoti-
ations. With almost 22,000 I-526 petitions 
pending in addition to all approved inves-
tors and their family dependents that are or 
would be seeking visas, a visa set aside could 
be a powerful way to encourage the financ-
ing of projects in these areas.  However with 
so many in line already, going forward, any 
discussion of visa allocation needs to be part 
of a robust discussion to increase EB-5 visa 
capacity.

In response to concerns that the “set 
aside” concept out exacerbate existing ca-
pacity issues, the “December Draft” includ-
ed a mechanism for those already in line for 
a visa to re-classify into one of the invest-
ment categories that had a set aside.  IIUSA 
studied how the mechanism would work by 
running an analysis of projects in its pro-
prietary database. IIUSA receives project 
information from member input, publicly 
available information, and Freedom of In-
formation Act (FOIA) requests. You can 
find this information on IIUSA’s member 
portal.

2,000 for Rural Areas

IIUSA found 29 projects in our database 
would have qualified as rural, representing 
4,192 investors or a minimum of about $2 
billion. In calculating visa allocations to this 
area we made an assumption of 2.5 visas 
per investor to represent the investor and 
their dependent family members. With this 
assumption, we would suggest that about 
10,480 visas currently in line would have 
been able to re-classify for the set-aside.

2,000 for Priority Urban Investment Areas

IIUSA found 26 projects would have 
qualified for this set aside, representing 
3,171 investors or a minimum of about $1.6 
billion. Still using an assumption of 2.5 vi-
sas per investor, 7,928 visas currently in line 

would have been able to re-classify for the 
set-aside.

2,000 for the Non-TEA Level

As things stand currently, over 95% of all 
EB-5 investments are used to finance pro-
jects in TEAs. This non-TEA set aside has 
the policy intent of creating another incen-
tive (visa availability) to support a market 
for the higher investment amount.  There 
would have been very few in line for visas 
currently eligible for this re-classification.

CONCLUSION
These three issues are far from the only 

aspects of reform that we must examine. 
Others include job creation methodologies, 
investor and Regional Center fees, effective 
dates, national security/anti-fraud/compli-
ance provisions, and more.  With oppor-
tunity for legislative reform and long-term 
re-authorization significantly diminished 
in a presidential election year, these issues 
have formed a basis for discussion for stake-
holders to find new ways to compromise 
and come together to build consensus on 
these issues so that reform and long-term 
reauthorization is possible when the oppor-
tunity comes. 

IIUSA is actively engaged in finding solu-
tions and consensus amongst our member-
ship through various outlets. Over half of 
IIUSA membership has responded to a sur-
vey on policy issues. More opportunities are 
on the horizon at the Annual EB-5 Regional 
Economic Development Advocacy Confer-
ence this April, the findings will be present-
ed at the Annual Membership Meeting as 
part of an interactive review of results and 
then made available online. IIUSA’s Public 
Policy Committee has developed comments 
to S. 2415 (“EB-5 Integrity Act of 2015”) for 
Board consideration while IIUSA’s Exec-
utive Director will testify at an upcoming 
Senate hearing on EB-5 and TEAs.  

Through these various policy develop-
ment tools and important advocacy efforts, 
IIUSA continues its commitment to an al-
ways-improving inclusive process that has 
been the hallmark of IIUSA’s representation 
of the EB-5 industry since its founding.  
Please get involved in these processes within 
IIUSA as well as directly connect with your 
Congressional representatives. Together we 
will ensure EB-5 continues to be a trans-
formative regional economic development 
tool for the 21st century.  
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By Robert C. Divine
IIUSA Vice President
Baker, Donelson, Bearman, Caldwell & 
Berkowitz, P.C.

On February 14, 2013, USCIS dis-
seminated publicly a draft  policy 
memo concerning the employ-

ment-based fifth preference (EB-5). This 
article (1) notes the relatively few note-
worthy changes to the prior dissemi-
nated draft from November 2011 and 
(2) identifies some critical topics not ad-
dressed by the memo.

The new draft clarifies a disappointingly 
small number of issues and continues 
to many important issues of significant 
uncertainty. Nevertheless, every effort at 
clarification should be appreciated so I 
list them here:

1  Adds to intro language to set a bal-
anced program tone, including refer-

ence to “ensuring program integrity”;

2 Makes many small technical legal 
and stylistic changes;

3 Opposes a guaranteed right of in-
vestor’s eventual ownership in a 

particular asset (to be subtracted from 
capital at risk) [note: USCIS has said this 
orally in stakeholder meetings and in 
some adjudications, but never in public 
writing];

4 Clarifies that payment to investor 
of return on investment (i.e., profit, 

vs. redemption of capital) during or after 
conditional residency is acceptable;

5 Recognizes risk spreading by the 
singel investment enterprise among 

multiple projects (100% subsidiaries for 
non-RC sponsored) [ but note USCIS 
has tended to state that the projects 
must be identified in the I-526 of each 
investor relying on them];

6 Offers positive examples of restruc-
turing/reorganization for NCEs es-

tablished before Nov. 29, 1990 (convert-
ing restaurant into nightclub, or adding 
substantial crop production to an exist-
ing livestock farm);

7 Suggests that requested RC areas 
often are best justified by showing 

significant contribution to the supply 
chain and labor pool of proposed pro-
jects;

8 Recognizes that investors in trou-
bled businesses may combine pre-

served and newly created jobs;

9 Recognizes, consistent with Direc-
tor Mayorkas’ letter to Senator Le-

ahy a few years ago, that investors may 
count indirect jobs located outside the 
RC boundaries [but providing no crite-
ria about any limitations on this option, 
if any];

10 Hedges from prior discussion, 
suggesting a need for causation 

between injection of EB-5 capital and 
creation of created jobs claimed, while 
still recognizing that the NCE or JCE cre-
ates the jobs;

11 Sets presumptions for I-829 ad-
judication of “reasonable time”: 

one year generally OK, but beyond that 
only if “extreme circumstances” such as 
force majeure;

12 Articulates of deference policy to 
cover prior same-project adjudi-

cations not only I-924 but also prior I-
526s, though no deference if “material 
change” meaning having a natural ten-
dency to influence or predictable ability 
to affect the decision, and deference to 
I-526 approval when adjudicating I-829 
on same plan;

13 Maintains that material change 
after filing I-526 up through ad-

mission as a conditional resident require 
new I-526 (and any approved I-526 will 
be revoked), and cites as “material” (a) 
cure of a deficiency and (b) change of 
industry group claimed [note: it is not 

clear whether “another industry group” 
refers to real change of business plan vs. 
simple change of NAICS codes claimed 
to meet USCIS ever-changing perspec-
tives on this];

14 Recognizes that changes after 
admission as CPR can be signifi-

cant without preventing I-829 approval 
as long as capital remained at risk (in-
cluding being “expeditiously” shifted 
from one plan to another) in a job cre-
ating enterprise within scope of industry 
approval of the same RC, and as long 
as there was not a preconceived intent 
to make the switch;

15 Repeats some policies already 
articulated in other memos, such 

as the requirement that jobs last at least 
two years to be sufficiently “permanent” 
to be counted (12-11-2009 memo), the 
requirement at I-526 to show that jobs 
will be created within 2.5 years of I-526 
creation (12-11-2009 memo), that differ-
ent investors/projects cannot count the 
same jobs (most recent TO memo).

The February 2013 draft fails to provide 
desperately needed guidance and clari-
fication on many topics, which I list here 
from a first reading in hope that readers 
will share with IIUSA or AILA any other 
topics they believe need coverage, so 
that the most effective comments can 
be provided to USCIS. Such omissions 
include the following:

1 Whether the new commercial en-
terprise (NCE) can have the option 

to buy back an investor’s interest after 
the end of the investor’s conditional resi-
dence.

2 Whether sale or refinance of the job 
creating enterprise (JCE), ostensibly 

because of its success, may occur be-
fore the end of conditional residence and 
generate return of capital to the NCE, 
even if the NCE does not distribute the 
capital to investors until after the end of 
conditional residence.

New Draft EB-5 Policy 
Memo from USCIS:

what’s really new, and  
what’s left undone

3 Whether and under what conditions 
a NCE may identify a business plan 

to generate jobs in and remove capital 
from an initial job creating enterprise and 
move the capital into subsequent enter-
prises during the investors’ conditional 
residence (particularly, must all future 
such JCEs be fully documented in I-526, 
must they be principally doing business 
in RC or TEA, and must they create any 
new jobs if the original JCE maintains 
the jobs).

4 Whether a NCE may condition re-
lease of funds from escrow until a 

certain number of investors’ I-526 peti-
tions are approved (as opposed to only 
the approval of the respective investor’s 
I-526).

5 Whether direct jobs created outside 
the RC area or TEA may be counted 

even when most jobs are created within 
the area (“principally doing business, 
and creates jobs in”), and whether in-
direct jobs arising from such direct jobs 
can be counted.

6 Whether investment across a port-
folio of businesses must provide in 

I-526 a Matter of Ho compliant business 
plan for all of the businesses in the port-
folio.

7 What constitutes the location of a 
job for purposes of such determina-

tions as whether the enterprise is prin-
cipally doing business in a RC or TEA. 
(Note questions of where the employee 
is physically and how often, where facili-
ties are located, whether the employee 
reports to a remote location, etc.)

8 Whether a TEA investment may span 
multiple TEAs in multiple states.

9 Whether an area other than a county 
or MSA may be considered a TEA 

even without state designation, such as 
a single census tract, if publicly available 
data demonstrates the area has 150% 
of the national average unemployment.

10 Whether an NCE making loans to 
nonprofit entities may qualify.

11 Whether the investor may take 
credit for job creation arising from 

other funds not only invested in the NCE 
(the subject of the pre-RC regulation 
about “multiple investors”) but also from 
other funds invested in or loaned to the 
JCE [Note: this seems generally accept-
ed in practice, but the memo mentions 

only the language of the regulation that 
preceded RCs].

12. Whether investors in entities other 
than limited partnerships hav-

ing very limited control similar to limited 
partners may be considered to be suffi-
ciently “engaged in management” [Note: 
current USCIS’ training manuals have 
clarified this, but the draft memo omits 
reference].

13. Whether “verifiable detail” and 
“detailed statement” is consist-

ent with the amended law concerning 
regional centers that requires only “gen-
eral proposal” and “general predictions.”

14. Whether regional centers must be 
involved in developing, promoting/ 

marketing, managing specific projects to 
foreign investors, as opposed to merely 
promoting the economy of the region in-
cluding seeking, monitoring, and report-
ing to USCIS about qualifying projects 
whose developers can market and man-
age the projects themselves [generally 
accepted, but the memo omits].

15 Whether a RC amendment MUST 
(vs. MAY, per I-924 instructions) 

be filed and approved in order for I-526s 
to be filed by investors in projects us-
ing different job prediction methodology 
[stated in the negative twice in stake-
holder meetings but nothing written 
down], or under sponsorship of RC that 
has undergone administrative change 
(ownership or management) [USCIS 
has stated in stakeholder meetings and 
I-924 instructions that only email noti-
fication is necessary, but some emails 
from the Immigrant Investor Program 
suggest otherwise].

16 Exactly which types of expenses 
of a project may or may not be 

paid with EB-5 capital (interest on loan 
of EB-5 capital, broker dealer fees, pro-
ject development fees, etc.)

17 Whether a worker authorized to 
work in the U.S. under TPS, de-

ferred action, pending application for 
suspension of deportation or cancella-
tion of removal, may be considered a 
qualified employee [Note: what is “an al-
ien remaining in the U.S. under suspen-
sion of deportation”?]

18 What is the legal basis for USCIS 
application of a policy requiring 

that RC-sponsored jobs be created be-
fore the end of conditional residence.

19 A host of questions USCIS ad-
dressed orally in recent stake-

holder meetings but has not written 
down anywhere, such as to what extent 
part-time jobs and jobs employed by the 
JCE outside the U.S. are factored in.

20 Under what circumstances can 
the jobs of a tenant of the JCE, 

or jobs arising from visitor spending, be 
counted. [Note: USCIS has written only 
indecipherable memos on tenant occu-
pancy, and no known decisions in con-
tested cases].

21 When direct vs. indirect construc-
tion jobs can be counted, as a 

practical matter, how “hard” and “soft” 
costs must be analyzed separately.

22. What USCIS means when in re-
quests for evidence it requires 

“verifiable detail” about various items.

23 How NAICS codes are required, 
and on what legal basis.

24 When capital is considered “in-
vested” for purposes of TEA 

designation, troubled business assess-
ments, etc.

25 Whether the point to which an 
investor must maintain invest-

ment and show jobs is the filing of I-829, 
the expiration of conditional residence 
(shown on card), or the adjudication of 
I-829.

26 Whether and under what circum-
stances EB-5 capital may be 

used to repay bridge financing (debt or 
equity).

27 Whether jobs count if they were 
created on an indefinite basis dur-

ing conditional residence but were lost 
before I-829 filed. 

USCIS simply is not keeping up with the 
number of questions that reasonably 
arise for well intentioned developers and 
investors-- questions that need predict-
able answers for prospective planning 
of major enterprises and projects. The 
government is not making EB-5 Pro-
gram attractive to developers and inves-
tors when they can only find out what 
the rules might be until after they spend 
hundreds of thousands or even millions 
of dollars in project development and 
marketing and the investors file their 
I-526 petitions. ■
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Dear IIUSA Members:

O
n March 4th at the IIUSA Lead-

ership Meeting in Washington, 

DC the Board of Directors for-

mally adopted a resolution to undertake 

the mission of breaking the unacceptable 

backlog of I-526 petition processing.  This 

decision came after substantial input from 

IIUSA Regional Center members who 

have seen processing time for I-526 peti-

tions grind to an unacceptable length of 

processing.

In order to remedy the situation, IIUSA 

intends to articulate the delays in terms 

of the economic impact that is being un-

necessarily halted due to these delays.  In 

other words, we are going to use the data 

we collect to describe the delays in terms 

of lost capital formation and resulting U.S. 

job creation - all at no cost to the taxpayer.  

WE NEED YOUR HELP!

IIUSA is collecting receipt numbers (or 

WAC#’s, as most of us know them in 

shorthand) for I-526’s that are outside of 

normal processing times.  Email info@

iiusa.org to submit your receipt numbers, 

which will be kept in confidence by IIUSA.

The image below is a screenshot from 

USCIS’ Case Status web application 

showing the current processing times that 

they are reporting.  IIUSA members have 

indicated that the times below are not re-

flective of the real amount of time that it 

is taking for I-526 petitions to be adjudi-

cated.  Help us show USCIS and other 

interested federal agencies just how slow 

processing has gotten.

Thank you in advance for your prompt re-

sponse to the above request. ■

Let’s Break the I-526 Backlog!

Send IIUSA Your WAC#s for Petitions 

Outside of Normal Processing Times

It’s Worse Than we Thought...

Government 

Affairs Review

Email your backlogged WAC#s to info@iiusa.org to make your voice heard!
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“IIUSA, as the trade association and representative of the 

EB-5 Regional Center Program industry, fully supports 

the Plaintiff’s motion to modify the asset freeze order and 

return investors’ funds directly to them.  This action will 

demonstrate that the United States is governed by the rule 

of law, efficiently and prudently enforced to protect investor 

interests – restoring investor confidence in the Program 

as a result. The difficult economic times of today exacer-

bate the need for vigilant enforcement of United States 

securities laws that sends a message to investors that our 

country is open for investment and those who do invest 

are protected by our laws.” 

“Competing immigrant investor programs around the 

world operate without investment or immigration risk.  In 

the EB-5 Program, investors understand that investment 

risk is required. The immigration benefits associated with 

the at-risk investment must be transparent and predict-

able – or risk undermining confidence and integrity of 

the Program. We believe this can be fixed with consistent 

processing times, a transparent policy development pro-

cess, and substantive communication with the industry.” 

“In just the last month, IIUSA has collected well over 500 

receipt numbers for I-526 petitions from Regional Cent-

ers all over the country.  The processing times range 

from 5 to 20+ months.  This small sample of the total 

backlog of I-526 petitions represents over $250 million 

in pure EB-5 capital formation. The complete backlog of 

pending I-526 petitions, based on an analysis of USCIS 

FY2012 filing statistics, is nearly 4,000 – representing 

potentially $2.B in capital formation that will result in the 

creation of over 40,000 American jobs – all at no cost to 

the U.S. taxpayer.”

 04/10 IIUSA submits letter to USCIS Director on pro-

cessing backlog, stifling job creation.

 04/05 IIUSA Files Amicus Brief in SEC v A Chicago Con-

vention Center Case supporting SEC’s Motion to 

return frozen assets directly to EB-5 investors.

 04/01 IIUSA submits comments on USCIS draft EB-5 

adjudications guidance memorandum

 03/11 Executive Director Peter D. Joseph Testifies in 

front of Texas State Legislature Committee on 

International Trade and Intergovernmental Affairs

 03/05 IIUSA Hosted Economic Development Breakfast in 

Washington DC with Keynote Speakers from Sen-

ate Judiciary Committee Staff

 03/05 USCIS Ombudsman Stakeholder Meeting, where 

Executive Director Peter D. Joseph is a featured 

speaker

 03/04 IIUSA meets with members of the North American 

Securities Administrators Association (NASAA) in 

Washington, DC

 02/25-28 IIUSA meets with Shanghai, Beijing, and Guang-

dong Exit/Entry Associations in China

 02/12 EB-5 success highlighted by members of the Sen-

ate Judiciary Committee during hearing. 

 02/11 IIUSA Supports Interagency collaboration to pro-

tect the integrity of the EB-5 Program in the wake 

of the Chicago Convention Center Case

 01/06-07 IIUSA meets with American Chamber of Com-

merce - South China President, Harley Seyedin, 

and Seniors Foreign Commercial Service Officers 

in Guangzhou, China

 11/12 IIUSA sends letter to USCIS in Follow Up to 

10/16/2012 EB-5 Engagement regarding unimple-

mented policies and slow processing times. ■

O
n Wednesday 4/10/2013, 

IIUSA sent a letter to USCIS 

Director Alejandro Mayor-

kas concerning the processing back-

log and its detrimental impact on the 

success of the EB-5 Program.  IIUSA 

notified Mayorkas of its pool of over 

500 WAC#s for backlogged I-526 

petitions collected from our Regional 

Center members all over the country, 

representing over $250 million in pure 

EB-5 capital formation. In this small 

sample, processing times range from 

five to over twenty plus months.  Fur-

ther research using USCIS 

Case Status data brought 

us to the exact and stagger-

ing number of pending I-526 

petitions to be 5,887 (as of 

January 2-13).  It now be-

ing late-April, the number is 

likely closer to 7,000 pending 

(or $3.5+Billion and 70,000+ 

U.S. jobs).  This kind of inefficien-

cy and unpredictability in processing 

times would lead to seriously negative 

consequences in the EB-5 Program at 

a time when it is peaking in economic 

growth and regional development na-

tionwide. ■
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EB-5 Program Integrity: Separating Fact 

from Fiction
Association Building Committee Pushes 

Support Through Public Letter to Congress

NASAA Simplifies Blue Sky Form D Filing 

Process
Rule 2040 and the Lawful Payment of 

Foreign Broker FeesRegional Center Terminations

Form I-924A as a National Security and 

Fraud Detection ToolSelf-Regulation and IIUSA’s Enforcement 

Procedure
$826 Million Foreign Direct Investments: 

Another Record-Breaking Quarter
Regional Center Designation: Refining the 

Basic ApprovalSelectUSA Summit Showcases Diversity of 

U.S. Investment Opportunities for Foreign 

Investors

In this issue:

The above does not represent any standard flow of funds for an EB-5 transaction. It is an example to 

demonstrate the layers of compliance needed to make sure #EB5isWorking.
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2015 EB-5 Regional Economic Development 

Advocacy Conference Recap

The Path to Reauthorization of the EB-5 

Regional Center Program: A Time for Industry 

Confidence, Unity & Vigilance

What would the U.S. be like without EB-5?

Association Building Committee Pushes Full 

Speed Ahead to Reauthorization

Effects of the Proposed Leahy-Grassley Bill

Double Jeopardy: The Risks of Early EB-5 

Repayment

Five Approaches to Successful EB-5 Banking 

EB-5 Program Generates over $980 Million 

in Foreign Direct Investment in the Second 

Quarter of FY2015

Summary of USCIS EB-5 Interactive Series 

Call: Expenses that are Includable (or 

Excludable) for Job Creation

Economic Multipliers in the EB-5 Arena

TEAs: Data Changes for Census Tracts and the 

Increasing Uncertainties of Eligibility

SEC Censures Unregistered EB-5 Broker 

Activity

Emerging EB-5 Markets Spotlight: India

In this issue:

EB-5:

July 2015 and the Real Stories of 

Regional Development

The Hard Science of  
its Economic Impact

SOUTH

AFRICA

UNITED

ARAB
EMIRATES

RUSSIA

INDIA

CHINA

VIETNAM
SOUTH

KOREA

UNITED KINGDOM

COLOMBIA

TAIWAN

NIGERIA

MEXICO

CANADA

VENEZUELA

BRAZIL

October 2015

REGIONAL

CENTER
BUSINESS

JOURNAL

With Short Term Extension, Congress 

Recognizes Important Role of EB-5 Regional 

Centers in Economic Development with Eye 

Toward Reform

“EB-5 is Working” Letter of Support Sent to 

Congress with Over 875 Signatories

2015 Q3 Media Review (July-September)

Looking Beyond China: EB-5 Emerging 

Markets

EB-5 Project Trends: What Is Hot and What 

Is Not?

Lessons Learned From Securities Litigation 

in EB-5

Anti-Money Laundering Rules and IIUSA 

Members

Eligibility for Federal Trademark Registration

New USCIS Data Shows Remarkable Growth 

for EB-5 Program as Source of U.S. Job-

Creating Foreign Direct Investment

Visa Bulletin 2.0 and its Implications, 

Including For EB-5 Investors

IIUSA’s 2015 EB-5 Investor Markets Report

Emerging EB-5 Markets Spotlight on India, 

Russia and Vietnam

In this issue:

A Look at the Trends & Origins of  

America's New Job Creators

EB-5 INVESTOR MARKETS:

REAUTHORIZE EB-5 TO KEEP 
IT WORKING FOR AMERICA.

www.iiusa.org

The EB-5 Investor Visa Program attracts 
capital for investment in businesses and 

economic development projects that create 
jobs – at no cost to U.S. taxpayers.

Over 900 
organizations have 

signed a letter supporting 
EB-5 reauthorization 

including:
•	 U.S.	Conference	of	Mayors
•	 National	Association	of	
Counties

•	 Council	of	Development	
Finance	Agencies

•	 Iowa	Department	of	
Economic	Development

•	 Greater	Cleveland	
Partnership

•	 Community	Foundation	of	
Louisville

•	 California	Chamber	of	
Commerce
See full list of signers  
at iiusa.org/en/

letters-of-support/.

Since 2008, EB-5 has 
generated $11.92 
billion in foreign 
direct investment – 

with $6.5 billion in 
the pipeline pending 

government approval.

From 2010–2013, 
EB5 investments 

contributed $9.62 
billion to U.S. GDP 

and supported an 
average of 29,300 

jobs per year.

These investments are 
making a difference 

in communities 
across the country– 

putting people to 
work in energy, 
healthcare, 

construction, 
hospitality and 
other industries.
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BY MICHAEL G. 
HOMEIER, ESQ.
FOUNDING SHAREHOLDER, 
HOMEIER & LAW, P.C.

S enate Bill 2415, 
the “EB-5 In-
tegrity Act of 

2015” (the “Act”), 
was introduced on December 17, 2015 to 
revise the EB-5 Regional Center Program 
(the “Program”), followed two months later 
by introduction in the House of Representa-
tives of the very similar companion bill H.R. 
4530. The Act remains a work in progress, 
pending passage by both houses of Congress 
and eventual signing by the President. With 
the anticipated circus of the upcoming elec-
toral season, only the most optimistic ob-
servers believe passage might occur before 
a new Congress, and new President, take up 
a re-introduced Act in early 2017 (after the 
Program is again extended beyond  Sept. 30, 
2016).

Nevertheless, the Act as currently intro-
duced remains highly significant to EB-5 
participants. Improvements and corrections 
proposed by industry stakeholders and suc-
cessfully negotiated into the prior legisla-
tion before it was shelved in mid-December 
2015 remain in the Act. The Act addresses 
primarily the securities and corporate as-
pects of that prior legislation. Stakeholders 
can look to the Act to see what additional 
requirements Congress seems bent on add-
ing to the Program. Depending upon how 
successful are presently-ongoing efforts to 
improve the Act, clarify its terms and ap-
plication, and avoid unintended adverse 
consequences that could cripple or kill the 
EB-5 Program, it seems safe to assume the 
process will end up with Program changes 
more or less along the lines proposed in the 
Act presently.

The crosshairs of the Act’s focus are 
squarely set on regional centers (“RCs”). 
This no doubt reflects the popular miscon-
ception of the Program as uniquely fraught 
with fraud, criminal activity, and terrorist 
drug-running investors laundering millions 

of ill-gotten dollars through EB-5 invest-
ment, with the thinking evidently being that 
if only RCs could be enlisted (or compelled) 
to become more actively involved in po-
licing the EB-5 process, all those ill effects 
could be eliminated. So it is entirely unsur-
prising that among the primary changes 
contained in the current Act is the imposi-
tion of a certification requirement on RCs, 
that they attest that they, the projects they 
sponsor, and the people with whom they 
work are all in compliance with the secu-
rities laws (federal and state). This is not a 
one-time certification requirement, instead 
it is imposed on every RC at numerous stag-
es of the EB-5 process, including as part of 
the application for regional center designa-
tion, the application for project pre-approv-
al, and the filing of regional center annual 
statements as to bona fides of involved per-
sons, as to securities law compliance, as to 
third-party promoters, and as to “associated 
new commercial enterprises” (as defined in 
the Act). 

The securities laws impose compliance 
obligations on “issuers,” the companies that 
actually “issue” (sell) the investment oppor-
tunities that are acknowledged to be securi-
ties. Usually in the EB-5 industry, the issu-
er is an entity legally separate and distinct 
from the RC entity, even if they may share 
common ownership or control. The deter-
mining factor is not what an entity calls it-
self, instead it is what the entity does. If an 
RC sells its own ownership interests, it is an 
issuer in addition to being an RC, and bears 
the issuer compliance obligations; but if the 
RC does not sell its own interests, the issuer 
obligations are not imposed by the securi-
ties laws. 

This is where the Act breaks new ground:  
to involve RCs more actively in oversight of 
the EB-5 industry, the Act adds its compli-
ance certification requirement to impose 
“issuer-like” obligations on what are techni-
cally non-issuers—the RC that is not a se-
curities seller. This is a “sea-change” in the 
risks attaching to participation in the Pro-
gram:  where previously only actual issuers 
bore securities-level risk, for engaging in 

the sale of their securities, now non-issuers 
(RCs) will carry such risk, even though not 
actually engaged in selling securities—and 
not under the securities laws, but under the 
Act. Although the RCs’ risk may still be less 
than that borne by an actual issuer, it is far 
more than the current minimal risk of per-
forming only the RC function. To avoid this, 
many RCs may simply get out of the indus-
try altogether.

Returning to the new certification obliga-
tions themselves, they require that the certi-
fier speaking on behalf of a regional center 
is to make his certification “to the best of the 
certifier’s knowledge, after a due diligence 
investigation.”  To understand what this 
certification requirement means, it must be 
broken into its constituent parts.

“Certify” is a term of art in the legal pro-
fession. It is commonly defined to mean “to 
authenticate or vouch for a thing in writing; 
to attest as being true or as represented.”  
Similarly, “certification” is defined as “the 
formal assertion in writing of some fact; the 
act of certifying or state of being certified.”  
To maximize its authoritative nature, many 
times the assertion is required to be given 
under oath:  “I declare under penalty of per-
jury under the laws of the State of California 
that the foregoing [statements are] true and 
correct,” as but one example. The Act itself is 
silent as to whether its certifications must be 
given under oath sometimes, always, or nev-
er. (Note that the administrative agencies in-
volved (including U.S. Citizenship and Im-
migration Services and the Department of 
Homeland Security) have broad rulemaking 
authority, and could add an oath even if the 
Act itself as finally adopted was to remain 
silent on the point.)  

The term “certifier” is defined in the Act. 
As to all Act provisions imposing the certi-
fication requirement on RCs, the certifier is 
someone speaking for (on behalf of) the RC.

As to the concept of “best knowledge,” 
that concept is nowhere explained in the 
Act. So again, to understand what might 
reasonably be meant by an undefined term, 
we look elsewhere for guidance by implica-

THE COMING INTEGRITY ACT:   
WHAT DILIGENCE IS DUE?
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tion. In the legal profession broadly, al-
lowing a person’s statement to be limited 
to only what the person knows about is 
called a “knowledge qualifier.”  Formally, 
a knowledge qualifier “qualifies” or lim-
its a statement so that it only applies to 
what the speaker knows, and the speaker 
would only be liable for a false statement 
if he had actual contrary knowledge 
about the fact. In the case of the Act’s 
proposed requirement, if the speaker 
didn’t know when he gave his certifi-
cation that what he said was untrue, he 
would not have acted wrongly if he turns 
out to be wrong. 

There is a vigorous debate in the legal 
world disputing the proverbial number 
of angels dancing on the head of the pin, 
in this case whether or not the phrase 
“to the best of one’s knowledge” differs at all 
from “to one’s knowledge.”  Some lawyers 
assert it is repetitiously redundant and adds 
nothing, because logically “to the best of X’s 
knowledge” means exactly the same thing as 
“to X’s knowledge.”  Others argue that add-
ing “the best of ” is a significant (and danger-
ous) modification, because it could support 
an assumption that it implies some sort of 
heightened level of knowledge, perhaps in-
volving a duty to investigate. The language 
of the Act renders this dispute moot for our 
purposes: the certification is explicitly to 
be based on “a due diligence investigation.”  
The knowledge that the certifier will be held 
to have and upon which he must make his 
statements, and perhaps give his oath, is that 
which would be produced by such an inves-
tigation.

How much diligence is due under the 
Act?  The Act doesn’t say. No provision 
specifies what is required as the necessary 
“due diligence investigation” upon which 
the certifier’s certification may properly be 
based. Once again, to understand what the 
Act requires, in the absence of added expla-
nation or court interpretation, we must look 
outside the Act for guidance.

“Due diligence” as a legal concept is com-
monly understood as referring to an inves-
tigation into the facts of something. In prac-
tice, what diligence is due differs according 
to the transaction or situation. The type and 
extent of diligence due in the case of a pur-
chase or sale of an existing business involves 
different considerations and an investiga-
tion appropriate for that kind of situation. 
The same investigation would not be appro-

priate to a case involving the offer of secu-
rities financing a real estate development. 
In legislation focused on the latter kind of 
transaction, determining what kind of in-
quiry is typical in a securities law context 
should illuminate what Congress intends to 
require by the Act. 

As introduced earlier, in an offering situ-
ation, the securities issuer and its principals 
must comply with the existing legal duty un-
der the securities laws to exercise reasonable 
care to ensure that all material information 
about the issuer’s investment opportunity is 
disclosed accurately and completely to pro-
spective investors, so that their investment 
decision can be an informed one. Securities 
law due diligence is the process of under-
taking a reasonable investigation to confirm 
that the offering statements, documents, 
financial statements, and all other infor-
mation provided to potential investors are 
complete and omit no material information. 

Due diligence of an EB-5 securities trans-
action typically involves the issuer engaging 
qualified professionals from the various ar-
eas involved in such transactions, including 
immigration lawyers, economists, account-
ants, engineers, and financial, marketing, 
and other consultants. It may also involve 
engaging qualified outside or third-par-
ty experts (including U.S. registered bro-
ker-dealers, contributing one of their “val-
ue-adds” when brought into a project) to 
double-check information, detect red flags, 
or objectively evaluate the reasonableness of 
claims made in the offering documents.

Due diligence is an active, not passive, ac-
tivity. It must be customized and tailored to 

the facts and circumstances of each par-
ticular offering:  it is “impossible to lay 
down a rigid rule suitable for every case 
defining the extent to which such verifi-
cation must go. It is a question of degree, 
a matter of judgment in each case.”  Since 
the adequacy of due diligence is deter-
mined on a case-by-case basis, each due 
diligence investigation stands or falls on 
the thoroughness of the investigation, and 
its appropriateness to that offering. It is an 
ongoing and dynamic process, and even 
after the conclusion of an investigation, it 
might need to be resumed anew if condi-
tions change.

Specifically, a securities due diligence 
investigation typically involves establish-
ment of a due diligence team of lawyers, 
accountants, and other experts to engage 

in, among other information-gathering 
and –confirming actions:  interviews of 
management employees about the business; 
interviews of suppliers, distributors, cus-
tomers, accountants, and counsel; physical 
inspection of plants, factories, laboratories, 
and project sites; review of company doc-
umentation and financial statements; ex-
amination of primary contracts; analysis of 
ongoing, pending, and threatened litigation;  
analysis of the business plan and economist 
reports for consistency and absence of obvi-
ous calculation errors; even the examination 
of trade journals and similar publications 
about conditions in the issuer’s industry. 
Pre-formed checklists may be useful in 
crafting a list of questions and identifying 
issues, but no list will satisfy the duty of due 
diligence in every situation, and rigidly fol-
lowing a checklist does not automatically 
establish the adequacy of due diligence. 

It might seem self-evident, but bears re-
minding:  all documents, statements, and 
other information resulting from the in-
vestigation must actually be read. Due dil-
igence cannot adequately be performed by 
simply taking statements and information 
at face value and relying on their veracity, 
and then merely reporting that date accu-
rately. The reviewing team must be wary of 
red flags or any information which would 
or should otherwise strip those reviewers of 
their confidence in the accuracy of the offer-
ing documents.

This due diligence requirement imposed 
on issuers under the securities laws is obvi-

CONTINUED ON NEXT PAGE >>
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ously complicated, involves many moving 
pieces, and is definitely expensive to con-
duct properly. Many issuers involved in the 
Program conduct limited diligence, because 
of time and cost, while others completely 
ignore the requirement altogether. They do 
so at their peril: ignoring the due diligence 
obligation carries a significant liability risk, 
one that is imposed on the principals own-
ing and managing the issuer personally, 
rather than on the entity itself.

In adding “issuer-like” securities compli-
ance obligations on RCs, the Act seeks to 
impose an additional due diligence obliga-
tion on RCs, separate and apart from that al-
ready existing under the securities laws im-
posed on issuers. This revives the question 
of, how much diligence will be due from an 
RC under the Act?  Which in turn raises a 
prior question: about what, exactly, is the 
RC to certify?

As stated above, the various certifications 
to be required of RCs under the Act apply 
either to certifying compliance with secu-
rities laws broadly, or compliance with re-
quirements under the Act specifically (such 
as the bona fides promoters, and agent re-
quirements).

As to the former, it seems logical to guess 
that the due diligence standard applicable 
to offerings would also be applicable to RC 
certifications confirming broad securities 
law compliance. In turn, this raises the next 
question:  must the RC conduct its own in-
dependent full-blown securities law-level 
due diligence investigation, or may it instead 
satisfy its due diligence obligation by reli-
ance on the due diligence conducted by the 
issuer, at least in part?   Practically, the RC 
may lack the capacity or be too far removed 
to conduct as thorough an investigation of 
a complex offering as required of the issuer, 
and may lack the resources or knowledge to 
do so effectively. Thus, it would seem sen-
sible to allow RCs to be able to reasonably 
rely to a significant degree on due diligence 
conducted by the issuer, so long as the issu-
er’s diligence was itself reasonable. Howev-
er, if RCs are permitted to do so, it is likely 
that such reliance can be neither absolute 
nor passive, there must still be some active 
review of both the offering itself and the is-
suer’s own due diligence efforts conducted 
by the RC to qualify reliance as reasonable.

Similarly, as to certifying the narrower is-
sues of compliance with other requirements 

of the Act, such as bona fides (no “bad ac-
tors” involved), promoters (brokers and 
other non-issuer sellers), and agents (prohi-
bition of foreign government involvement), 
if the RC’s inquiry is reasonably crafted and 
conducted to investigate the issue thor-
oughly, that should suffice. There will likely 
still be interviews or written Q&A, inspec-
tions of contracts and records, background 
checks, and licensing confirmations, but 
more narrowly drawn to the specific point 
targeted. Given the more limited scope, cost 
and capability should be much less prob-
lematic.

Presently, alas, all of these potential res-
olutions, no matter how sensible, remain 
mere conjecture. As negotiations continue 
over the provisions of the Act, stakeholders 
(especially those hailing from the securities 
and corporate law areas) should pursue clar-
ification of exactly what is Congress’ intent 
as to the due diligence requirements, and 
the addition of language requiring that rea-
sonable diligence will be all, and everything, 
that is due under the Act to help confirm the 
credibility, safeguard the benefits, and en-
sure the integrity of the Program. 
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Government Support

A.C.E. Academy Champion Schools

Kidz Rock Preparatory School     Thunderbird Preparatory Academy

 American Leadership Academy Wayne Preparatory Academy Charlotte Choice Charter School

This advertisement is for informational purposes only and does not constitute an offer to sell or a solicitation of an offer  to purchase any interest in any specific project or Education 
Fund of America offering.  Any such offer will be contained in a separate offering memorandum pursuant to one or more private placement exemptions.

Sen. John McCain

"The 6,700 individual charter schools that have opened nationwide are serving as incubators of 
the most forward-thinking leaders in public education. ……In fact, if Arizona’s 170,000 public charter 
school students were measured as an individual state, that state would have ranked 2nd nationally for 
both eighth-grade math and reading.

 Nearly one-third of all Arizona public schools are now charters, and charter students – as a 
whole – are performing on-par or better than their peers in upper-crust, northeastern states, including 
Massachusetts, New Hampshire, New Jersey and Vermont."

                                  ——By Senator John McCain 
 in the article "Why I support school choice and charter schools (and you should, too)" 

USCIS has approved dozens of I-526 investor petitions involving 8 of our 
EB-5 funded charter schools. 

* Kids in class - from  our  
    EB-5 funded charter school

www.edufundamerica.com

www.edufundamerica.com

Dedicated to Providing Quality Charter School EB-5 Projects

CAFA-Learning Foundation

 Providing EB-5 development capital for 25 public charter schools - educating over 17,000 children.* 
*Including schools already funded and being funded
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CAROLYN S. LEE
PARTNER, MILLER MAYER, LLP

MICHELE FRANCHETT 
PARTNER, STONE GRZEGOREK  

& GONZALEZ LLP

DAVID MORRIS
MANAGING PARTNER,  
DC REGIONAL CENTER

A s the recent legislative efforts by 
EB-5 stakeholders have yet to bring 
the lasting predictability that the 

EB-5 program needs, let alone the reform 
that is desired, left standing is the Investor 
Program Office (IPO) at USCIS and its nu-
merous recent statements about implement-

ing change even without action by Congress. 
These IPO statements are found in recent 
congressional testimony, stakeholder ses-
sions, and liaison meetings. Depending on 
which of the varying pronouncements one 
credits, IPO’s program change would be in-
stituted via new regulations, revised Forms, 

and/or policy memoranda. In order to gain 
a better handle on what is reasonably likely 
in terms of USCIS action in the near future, 
RCBJ polled three EB-5 expert lawyers on 
the American Immigration Lawyers Associ-
ation National EB-5 Committee – Michele 
Franchett, Carolyn Lee, and David Morris.

QUESTION 1:
In various public statements USCIS has indicated it is drafting new regulations, working on policy memos, and revising EB-5 
practice Forms. Any one of these, if ever finalized and implemented, could have substantial substantive impact on EB-5 practice. 
How would you rate the likelihood of these initiatives becoming a reality this calendar year?

CAROLYN:
It seems USCIS is actively working on all 
three initiatives, though, the real question is 
when we’re likely to see any fruit. As among 
the three, revising the Form I-924A is a pri-
ority to collect more accurate job creation 
data as the GAO report recommended.

MICHELE:
There is a reasonable likelihood we will see 
a final version of the August 10, 2015 draft 
policy memorandum concerning I-829 pe-
tition adjudications and sustainment of in-
vestments.

DAVID:
As for new regulations before the end of the 
year, I handicap this at less than one percent. 
The process of making regulatory changes 
can be measured in years and not months.

No Legislative Reform, Now What?
A ROUNDTABLE WITH EB-5 EXPERTS

38 | IIUSA.ORG VOL. 4, ISSUE #1, APRIL 2016

Ed
uc

at
io

n
/R

es
ea

rc
h



QUESTION 2:
What specifically is USCIS working on in terms of revising I-526 and I-829 forms?  IPO Chief Colucci mentioned more disclo-
sures from regional centers, what do you expect in a revised I-924A?

DAVID:
Revising current USCIS forms and the at-
tendant instructions provides IPO with a 
second vehicle for implementing EB-5 pro-
gram policy changes. This process, howev-
er, requires a notice and comment period. 
IPO recently pursued program changes via 
forms/instructions in December 2015 to 
Form I-924 and Form I-924A, and in Sep-
tember 2014 to Form I-829. The time may 
be ripe for IPO to attempt a change in the 
Form I-526 by the end of the year – so be on 
the lookout. 

CAROLYN:  
Over the past few years, USCIS has request-
ed public comments on all these forms. So 
it seems the agency is keen on revising all 
these forms. USCIS recently revised the 
Form I-829, soliciting pages of additional 
data as well as controversial attorney attes-
tations. It’s not entirely clear to me, however, 
that the revisions to that form do more to 
deter/detect fraud or to solicit more accu-
rate job counting. On the Forms I-526, I-924 
and I-924A, we have yet to see any revision, 
despite – somewhat mysteriously – USCIS 
soliciting comments on these forms more 

than once without interim revision. That 
tells me that revisions are “in the works,” but 
the agency appears to be encumbered by nu-
merous factors. 

MICHELE: 
USCIS intends to require greater disclosures 
by regional centers in the annual filing of 
Form I-924A, without further action from 
Congress. Stakeholders, including both II-
USA and AILA’s EB-5 Committee, have al-
ready provided comments to USCIS. Absent 
new legislation, however, it is not clear what 
authority USCIS would have to terminate 
regional centers for reasons other than the 
failure to file Form I-924A or the failure to 
promote economic growth. Based on public 
comments, USCIS may expand the scope of 
inquiry in Forms I-924 and I-924A to track 
the integrity provisions in the Flake Bill 
(H.R. 4530). The new forms may request 
details about fees the regional center will 
pay to agents, finders, and broker/dealers. 
Revised forms might also inquire about any 
changes in the regional center management 
or ownership, and require disclosures from 
principals concerning any criminal or civil 
violations involving fraud or deceit, con-

victions resulting in a sentence of 1 year 
or more of imprisonment, and final orders 
pertaining to securities law violations, etc. 
Revised forms might even inquire about for-
eign ownership interests. However, based on 
the comments of IPO Chief Colucci at the 
February 2, 2016 Judiciary Committee hear-
ing, I would not expect the revised forms to 
require a certification of compliance with 
securities laws, since he stated that USCIS 
believes it lacks authority to require such 
certification.

CAROLYN:
As for revising the Form I-924A specifically, 
it is a priority to collect more accurate job 
creation data as the GAO report recom-
mended. In recent stakeholder guidance, 
USCIS expressed strong interest in gather-
ing more robust reporting on job creation. 
The current Form I-924A is quite limited 
and some of the requests are vague, which 
USCIS recognizes. The job creation report-
ing will need to be more mathematical in 
the vein of requiring mini economic impact 
analyses for each reported project. 

QUESTION 3:
What specifically would you expect to see from USCIS in terms of actual final (not draft) policy memos?  What further policy 
memo topics, not already included in the August 2015 draft memo, would you expect to see in the near future?

DAVID:
The issuance of a new policy memorandum 
is likely the easiest and the fastest option for 
IPO to implement EB-5 program change. 
Note the May 2013 policy memorandum 
was accomplished without regulation. I ex-
pect that by October 2016 USCIS will issue 
a final version of its draft August 2015 policy 
memorandum. Given the political climate 
and pressures for program integrity en-
hancements, I would not be surprised if IPO 

attempts to issue further draft policy memos 
before the end of the year.

MICHELE:
It does seem likely USCIS will issue a final 
version of its August 10, 2015 draft policy 
memorandum concerning I-829 petition 
adjudications and sustainment of invest-
ments. Clarifying guidance in this regard 
would be helpful to the EB-5 industry as 
it grapples with a visa backlog in the Chi-

na EB-5 category. In particular, many will 
welcome a final form of the draft memo’s 
ameliorative provisions indicating there will 
be no need to present evidence the jobs still 
exist at the time of the I-829 petition filing, 
so long as the jobs were created. A key ques-
tion also is whether USCIS will clarify its 
statements in the draft memo regarding the 
re-deployment of capital after the JCE has 
repaid a loan from the NCE.

CONTINUED ON NEXT PAGE >>
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QUESTION 4:
What is your sense of the USCIS focus in its writing of new regulations?  Is the regulation writing by USCIS a mirror image of 
its technical assistance to congressional committees?  IPO Chief Colucci testified to potential new regulations concerning the 
minimum capital requirement as well as TEA standards, what are your expectations?

CAROLYN:
I don’t think the regulations will be an exact 
mirror image of USCIS’s technical assistance 
to Congress because USCIS appears to have 
set beliefs about the limits of its authority 
under current statute. The technical assis-
tance, we may infer from the draft legisla-
tion, reflected USCIS’s “wish list.”  That wish 
list is expressed in DHS Secretary Jeh John-
son’s April 2015 letter to Senators Grassley 
and Leahy. USCIS appears to have conclud-
ed that it cannot execute all the items on the 
wish list on its own – for example, regula-
tion of individuals involved with regional 
center operations.

MICHELE:
As for new regulations, USCIS has stated 
publicly – most recently at the February 2, 
2016 hearing before the full Judiciary Com-
mittee – that it is contemplating new regu-
lations pertaining to the designation of tar-
geted employment areas, and that it intends 
to raise the minimum required investment 
amount. The government may well publish 
proposed regulations for comment this cal-
endar year, but my view is it is highly un-
likely final regulations will be published this 
year. The Johnson letter states that USCIS 
proposes limiting TEAs to a specified num-
ber of contiguous census tracts, providing 
for closed military bases, raising the mini-
mum investment amount, and linking the 
minimum investment thresholds to widely 
accepted inflation indices.

CAROLYN:

Promulgating more “objective” TEA 
guidance is a priority for USCIS. Given the 
significant pressure the Judiciary Commit-
tees of both chambers of Congress are now 
applying to USCIS, perhaps these regula-
tions will be fast-tracked.

DAVID:
I suspect IPO will propose regulations rais-
ing the minimum investment. This objective 
was raised by the DHS Secretary, by various 
legislators, and by the GAO. I suspect IPO 
would propose tracking the investment lan-
guage set forth in S.1501 seeking to increase 
investments from $500,000 to $800,000 for 
TEAs, and from $1 million to $1.2 million 
in non-TEA areas. Also, I anticipate regu-
lations proposing to transfer TEA authority 
from the states back to USCIS.

CAROLYN:  
We may see regulations concerning regional 
center termination and impact on investors 
at various stages in their immigration pro-
cess. Revised regulations may also elaborate 
on the bases for regional center termination 
– that is, they may provide more guidance 
on the level and kind of economic activity 
required for maintaining designation. The 
current regulations are unclear on the im-
pact of termination and we need greater 
clarity as USCIS is poised to terminate more 
regional centers. If USCIS moves in that di-
rection, I hope we will see reasonable treat-
ment of good faith innocent investors. I’m 
not talking about risk of a project’s econom-

ic failure, which is a part the framework, 
but risk of fraud or poor regional center 
governance. Investors should be reasonably 
protected.  

DAVID:
USCIS will make it a regulatory priority to 
expand or clarify its authority to terminate 
regional centers. IPO claims they have re-
strictions on RC termination actions. They 
also claim the need for greater powers with 
respect to enforcing integrity provisions. I 
would expect both of these would be incor-
porated into new regulations.

MICHELE:
Secretary Johnson also stated that USCIS 
intends to draft new regulations “to require 
regional centers to file investment propos-
als with business plans and other organiza-
tional documents in advance of individual 
investor filings”.

DAVID:
My own wish list for regulations includes: 
Removal of conditions for EB-5 investors 
who acted in good faith where the RC was 
terminated or where the NCE failed to cre-
ate all jobs within a reasonable time; reten-
tion of priority date for EB-5 investors who 
are required to file a new I-526 petition 
because of material change or other pro-
ject-based reasons; elimination of “material 
change” objections, allowing for petitions to 
remain valid if they were bona fide at time 
of filing; and enhanced CSPA protections in 
light of China backlog issues.

QUESTION 5:
Will we see electronic filing of any of the EB-5 related petitions any time soon?

DAVID:
The USCIS Office of Transformation Coor-
dination (OTC) is responsible for the agen-
cy’s move from paper to electronic filings. 
In 2014, OTC worked with IPO to develop 
the ELIS program as a means of electron-

ic filing of I-526 petitions and to establish 
“document libraries” for regional centers. 
While I was very hopeful this system would 
create enormous efficiencies, the program 
was a bust. OTC eventually announced the 

decommissioning of EB-5/ ELIS programs.  
Recently, OTC unofficially advised that a 
new electronic I-526 filing option is sched-
uled for release in mid-2017. 
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QUESTION 6:
Do the processing times posted by USCIS for EB-5 cases appear to be accurate?  While USCIS appears to focus on the need for 
more staffing, and they are in hiring mode, when in the future do you believe USCIS would be significantly reducing their pro-
cessing times?

DAVID:
IPO reported processing times for I-526 and 
I-829 cases do appear to be generally accu-
rate. However, the reported time for I-924 
processing continues to be dramatically 
different from the actual times we are ex-
periencing. In February 2016, IPO reported 
I-924 processing time at 7.6 months. In my 
experience, that time should be doubled, at 
minimum. Accuracy in reporting process-
ing times is important due to the impacts 
on all stakeholders. Inaccuracy undermines 
confidence in the system, and also triggers 
unnecessary USCIS Ombudsman and U.S. 
Congressional liaison inquiries. 

MICHELE:
As of February 3, 2016, Mr. Colucci report-
ed that IPO has 113 staff members, and its 
approved staffing level for FY 2016 has been 

increased to 171 – a 51% increase. At the 
same time, USCIS statistics on I-526 filings, 
for example, reflect a 31% increase from 
2014 to 2015. Once IPO hires and trains ad-
ditional staff to bring its staffing up to 171 
it should be in a position to begin reducing 
processing times, but I would not expect a 
rapid improvement in processing times. 

CAROLYN:  
Given the approximately 22,000 I-526 peti-
tions in the pipeline, and given that there are 
just about 100+ examiners currently, AND 
given that USCIS plans to hire and train an 
additional 70 or so by the year’s end, we will 
see longer processing times before we see 
them shorten. As for when we’ll see “signifi-
cant” reduction of processing times, I think 
this solution will require much more than 
just staffing up. We need “blanket L” style 

adjudication of common project elements, 
stored preferably electronically, and not re-
dundant paper filings of voluminous project 
documents. We need expert, highly skilled 
adjudicators dedicated to examining pro-
ject eligibility. We need a separate corps of 
adjudicators who then come on line to just 
adjudicate the investor side of the case, law-
ful source of funds and background checks. 
We need much better coordination of I-924s 
and associated I-526 filings in the interim; 
it’s clear that one hand of IPO doesn’t nec-
essarily track what the other hand is doing 
and much efficiency is lost this way. Finally, 
we need USCIS to hold to its deference pol-
icy. The failure to do so raises both serious 
due process and efficiency concerns. There 
will be faster processing with confidence in 
deference. 

QUESTION 7:
USCIS remarks about consequences for EB-5 investors who are invested in a commercial enterprise tied to a terminated regional 
center have suggested some flexibility in later I-829 adjudications, but these remarks remain vague. What do you expect to see 
in terms of a USCIS standard? 

MICHELE: 
This is a burning question for many in the 
industry, and guidance from USCIS would 
help reduce what many perceive as an area 
of unpredictability in the program. Hope-
fully USCIS will take some action this year, 
and issue a draft policy memorandum that 
adopts a balanced and reasonable approach 
– one that minimizes the collateral damage 
of regional center terminations. Regional 
center investors in particular have little if 
any control over the conduct of and busi-
ness relationships between NCEs and re-
gional centers. If USCIS were to engage in 
traditional liaison activities with the Bar, 
this would be one of the items at the top of 
our agenda. 

DAVID:
The recent Congressional efforts to extend 
the program have showed stakeholders and 
the USCIS that integrity reform is a top 
priority. Every integrity bill focuses on the 
conduct of regional centers and their op-
erators, with the most severe consequence 
of non-compliance being termination. Not 
waiting for legislation, IPO has commenced 
its own efforts to sanction bad actor region-
al centers. Such efforts include termination 
through the I-924A process, or by mak-
ing referrals to other agencies such as the 
SEC and FBI for investigations. As a result, 
stakeholders will continue to see a rise in 
the number of terminated regional centers. 
What remains critical and largely missing, 

however, is clarity from IPO on impacts to 
EB-5 investors associated with a terminated 
regional center. My hope is that IPO will is-
sue policies that track “good faith” themes 
found in S.1501, which proposed to allow 
these innocent EB-5 investors to move from 
a terminated regional center to another in 
good standing, without a loss in their immi-
gration status. Like in marriage-based cases 
for removal of conditions, USCIS should 
allow EB-5 investors an opportunity to win 
lifting of conditions in instances where they 
followed the rules, invested and otherwise 
acted in good faith. That should be the basis 
for new EB-5 policy on terminated RCs but 
also in the larger context of I-829 adjudica-
tion.        

QUESTION 8:
Absent congressional mandates concerning site visits for the EB-5 industry, what are your expectations about the level or fre-
quency of site visits under ASVVP in the immediate future?

DAVID:
I expect IPO will commence site visits in the 
coming months. The USCIS already is well 
acquainted with the site inspection process 

and procedures from the H-1B and L-1 visa 
programs. Expanding this to the EB-5 visa 
program is an easy move for IPO. All re-
gional centers should be prepared for a site 

visit, although it is very unclear what the au-
ditor would want or expect to see. 
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Integrity Spotlight 
IIUSA Compliance Committee

CONFLICTED:
Identifying and Disclosing Conflicts of Interest in EB-5 Transactions

T his inaugural Integrity Spotlight ex-
amines the proposed EB-5 Integrity 
Act of 2016 requirement that high-

lights conflicts of interests in EB-5 transac-
tions. Under the proposal, all applications 
for approval of an investment in a new com-
mercial enterprise must disclose any exist-
ing or potential conflicts of interest among 
the regional center, the new commercial 
enterprise, the job-creating entity, or prin-
cipals or attorneys of any of these entities. 

There may be no issue more germane to 
the ethics of EB-5 business practices than 
conflicts of interest. As members of IIUSA, 
adherence to our Code of Ethics and Stand-
ards of Professional Conduct (https://iiusa.
org/blog/wp-content/uploads/2014/06/
IIUSA-Code-of-Ethics.pdf) indicates that 
we are EB-5 professionals who seek to min-
imize conflicts of interest. To that end, we 
should be making full and fair disclosure of 
matters and relationships that could impair 
our independence and objectivity or inter-
fere with our professional duties. 

A “conflict of interest” refers to any situ-
ation in which a person or entity has an in-
centive, financial or otherwise, to serve one 
of its interests to the detriment of another 
of its interests or obligations. In EB-5 trans-
actions conflicts can take many forms. This 
Integrity Spotlight does not purport to list 

or describe all permutations of conflicts that 
may arise in EB-5 transactions, but rather it 
provides context for why conflicts are a vi-
tally important ethical consideration.

During a 2012 presentation to the Na-
tional Society of Compliance Professionals, 
Carlo V. di Florio, then Director of the SEC’s 
Office of Compliance Inspections and Ex-
aminations, set the stage for a conflicts of in-
terest discussion with an apropos metaphor. 
di Florio invited his audience to think of 
ethical constructs, like IIUSA’s Code of Eth-
ics and Standards of Professional Conduct, 
as an organization’s white blood cells, mak-
ing up a collective compliance and risk man-
agement “immune system.”  He analogized 
conflicts of interest to viruses that threaten 
an organization’s well-being, noting, “[a]s in 
the microbial world, these viruses come in 
a vast array of constantly mutating formats, 
and if not eliminated or neutralized, even 
the simplest virus is a mortal threat to the 
body.”   Conflicts of interest, if not properly 
eliminated or at least appropriately mitigat-
ed and disclosed, could suggest increased 
fraud risk for the associated investment op-
portunity. 

Some conflicts of interest scenarios may 
also involve allegations of illegal activity. 
For example, in 2015, there were numerous 
SEC enforcement actions against lawyers al-

legedly offering EB-5 investments who were 
not registered to act as investment brokers. 
There were also allegations that one of these 
same lawyers breached a fiduciary and legal 
duty owed to clients. In several of these en-
forcement actions, attorneys that were hired 
by prospective EB-5 investors to provide 
immigration legal services were also alleg-
edly paid commissions by regional centers 
or their managers to assist in selling EB-5 
securities.

Putting the legal aspects of unlicensed 
brokerage activity aside, it seems obvious 
that an attorney’s fiduciary duties to their 
client could be subordinated and compro-
mised when a handsome compensation 
arrangement with a regional center for an 
investor referral is also at play. The conflicts 
of interest in these instances may seem clear, 
however, there are other more common in-
stances of conflicts of interest that should 
also be examined in the EB-5 context.

It is important to note that some conflicts 
of interest and the actions and business de-
cisions arising under a conflicts of interest 
scenario may technically be legal. However, 
a conflict of interest in conjunction with 
misaligned incentives and unethical culture 
can cause irreversible reputational harm, 
may prove difficult to explain to EB-5 fac-

KURT REUSS
PARTNER, EB5 DILIGENCE

IIUSA COMPLIANCE COMMITTEE CO-CHAIR
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tions such as prospective investors, inves-
tor intermediaries, and business partners, 
and could ultimately threaten an otherwise 
healthy transaction through increased litiga-
tion risk and rescission rights. 

In di Florio’s presentation he postulates 
that most bad business behavior can be tied 
to a conflict of interest. He added that he 
found the most challenging conflict situa-
tions to be those where the actors “profess 
to be ethical and clear-thinking [but] are led 
astray by cultural pressure (poor tone at the 
top), misaligned financial incentives, herd 
behavior (everybody else is doing it), or just 
personal weaknesses – vanity, self-delusion 
or poor judgment. ”  This commentary is 
particularly relevant in our EB-5 industry, 
which like many burgeoning financial sec-
tors before it, may be subject to herd mental-
ity and under-examined business and legal 

practices.

  Examples of conflicts of interest that 
may arise in the EB-5 transactional context, 
which would require analysis and disclosure 
include:  (1) a job-creating entity borrowing 
EB-5 proceeds from a new commercial en-
terprise lender with common management 
of both entities; (2) a regional center com-
pensated both in its role as regional center 
and as a manager of the new commercial 
enterprise; and (3) an attorney serving as 
counsel to both the new commercial enter-
prise and its investors. In situations where a 
party to an EB-5 transaction stands to bene-
fit from the completion of an EB-5 securities 
offering or the deployment of EB-5 capital to 
the job creating entity, apart from the ben-
efits that it receives in its intended role (i.e. 
as an investor, attorney, manager, etc.), such 
party’s ability to effectively perform its orig-

inal function may be compromised and thus 
create a conflict of interest issue that should 
be addressed. 

Issuers of EB-5 securities and regional 
centers should carefully assess their policies 
on EB-5 transactions that involve conflicts of 
interest and should consider designing and 
implementing written plans to manage such 
conflicts. We must remain mindful that the 
EB-5 industry is highly dynamic – new deal 
structures, marketing strategies, and players 
enter the market on a daily basis – therefore, 
conflicts assessments should evolve with 
your organization’s business practices. As 
EB-5 stakeholders and members of IIUSA, 
we should remain steadfast and disciplined 
in our commitment to identify conflicts of 
interest and eliminate or effectively mitigate 
and disclose them to ensure that our indus-
try remains healthy and viable. 

Integrity Spotlight IIUSA Compliance Committee

CREATING BRIGHT FUTURES  
FOR OUR INVESTORS

WADE PARK – FRISCO, TEXAS 
PHASE ONE GRAND OPENING FALL 2017 – 60% PRE-LEASED

VISIT NYSA EB-5 AT BOOTH #17

EB-5 ADVISORY SERVICES PROVIDED BY NYSA CAPITAL, LLC
For more information, contact us at info@nysaeb5.com or call 404.239.2222

175-Acre Mixed-Use Live, Work, Play Development
5 Million Sq. Ft. Class A Office Space

700,000 Sq. Ft. Upscale Specialty Retail
2,100 Multi-Family Luxury Homes

12 Piedmont Center    Suite 420    Atlanta, Georgia 30305     U.S.A.     nysaeb5.com
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IIUSA Director
2011- 2014

Chair, Best Practices Committee
2012 – 2015

President’s Advisory Council
2011 – present

Testified before Congress
2011

VOTE FOR DAN HEALY
FOR IIUSA BOARD OF DIRECTORS

I am running for the IIUSA Board of Directors because 
I can build consensus among key EB-5 stakeholders, 
both within and outside IIUSA. 

Now more than ever, EB-5 needs inclusive leadership, 
high standards and long-term stability. I would be 
honored to help IIUSA achieve these goals.

MEET, GREET, AND SUPPORT DAN  |  Marriot Marquis Salon 15  |  April 20, 2016  |  5:00 pm

LEADERSHIP

Daniel J. Healy
Chief Executive Officer
Civitas Capital Group



BY MICHAEL KESTER
ECONOMIST, IMPACT 
DATASOURCE

F or such a huge 
piece of the 
overall EB-5 

puzzle, the nuances 
of the existing TEA 

standards can confuse even experienced 
EB-5 practitioners and are certainly tricky 
for newcomers to the industry to under-
stand. “Is my project in a TEA?” is often (and 
understandably so) the first question asked 
about a project under consideration for 
EB-5 funding. In many cases, a simple “yes” 
or “no” response based on a single point-in-
time analysis will not provide a sufficiently 
detailed answer for a project stakeholder to 
make a decision on whether or not to trav-
el down the EB-5 path. TEA-eligibility for a 
project can change over time and so there 
is no guarantee that a site that is currently 
TEA-eligible will remain so in the future. In 
short, TEA “timing” can be problematic.

Decisions involving potentially hundreds 
of millions of dollars are made based on the 
perceived TEA status of a project. The ab-
sence of predictability and lack of clear-cut 
guidelines can lead to poor decision mak-
ing, wreak havoc in the EB-5 marketplace 
and potentially stifle projects that might 
have otherwise created jobs. Urban and ru-
ral projects would both greatly benefit from 
increased predictability. More predictabil-
ity regarding the length of validity of TEA 
certifications would vastly improve the de-
cision making at the initial planning stages 
and ameliorate one aspect of the challeng-
ing task of marketing an EB-5 project. This 
would also lead to a greater comfort level for 
the investors making the important, poten-
tially life-changing decision to invest an in 
an EB-5 project. 

Recent legislative maneuverings and de-
bates focused on the merits and drawbacks 
of more restrictive statutes in relation to 
what kind of “areas” or “shapes” may be con-
sidered a TEA. Somewhat lost in the shuffle 
is the enormous benefit that would be re-
alized through statutes that would lock-in 
a TEA determination for a significant time 
period. Assuming TEAs persist, this less 
controversial and seemingly straightfor-
ward change would remove a significant 
amount of uncertainty and concern for all 
EB-5 stakeholders from developers to inves-
tors. 

CURRENT TEA STANDARDS AND PRACTICE
Under the current TEA standards, states 

have been given some flexibility in provid-
ing high-unemployment TEA certifications, 
however are not involved in rural TEA 
determinations. This flexibility related to 
high-unemployment TEAs, however, has 
led to some ambiguity. In current practice, 
most high-unemployment TEAs involve the 
aggregation of one or more contiguous cen-
sus tracts. While most states update the data 
utilized in the labor force estimates at the 
census tract level just once a year, the timing 
of this update varies. Furthermore, many 
states utilize different data and methodolo-
gies and provide differing language in their 
respective TEA letters regarding the validity 
of the certification. These specifics, com-
bined with lack of clear-cut guidance from 
USCIS, makes it difficult to provide a sim-
ple answer to the often-asked question “how 
long is this TEA certification valid for?”

As TEAs come into play at the time of fil-
ing of the investor’s I-526 petitions (or time 
of the investment), a general rule-of-thumb 
for TEAs is to ensure that the certification 
utilizes the most recent data that the state is 

using at that time. 

In many projects, big and small, it is dif-
ficult to anticipate exactly when investors 
might subscribe or when the I-526s might 
be filed. The lag time between when the 
EB-5 stakeholder asks the initial question 
“is this project in a TEA” and the successful 
marketing of a project is usually significant 
(often more than a year). Similarly, USCIS 
adjudication times for exemplar petitions 
are currently more than a year. For those 
waiting for an exemplar approval before fil-
ing investor petitions, the data that would 
be used to determine TEA-eligibility (most 
states update annually) will have changed 
between exemplar and investor filings.

This lack of clarity and certainty regarding 
TEA validity can cause issues at the initial 
planning stages and also for projects that are 
to the point of subscribing investors. Project 
developers, based on the initial perceived 
TEA-status of the project, can expend a 
significant amount of time and money to 
prepare the application for project approv-
al only to find out later that the project is 
no longer TEA-eligible and hence possibly 
no longer marketable. Similarly, for projects 
subscribing investors over a longer period 
of time, the earlier investors in the project 
might be safe at the TEA investment level. 
However, due to TEA data changes, the lat-
er investors might be required to invest the 
higher non-TEA amount. Again, the pro-
ject might not be marketable at the higher 
investment amount. These types of uncer-
tainties can cause significant issues with not 
just successfully completing the EB-5 raise, 
but successfully funding and completing the 
overall project and creating the requisite 
number of jobs for the investors.

As an economist analyzing project sites 
every day, I encounter a variety of issues re-

TEA Timing: 
THE MERITS OF LEGISLATION TO  
LOCK-IN A TEA DETERMINATION
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lated to current TEA standards. For example, 
consider a project developer who has started 
down the EB-5 path with a residential project 
in 2014. In 2014, the project location quali-
fied with a straightforward TEA configura-
tion with a handful of census tracts. As the 
project experienced some typical delays, a 
re-certification was needed in 2015. Luckily, 
the data still supported the TEA and an up-
dated letter was obtained. However, the gap 
between the unemployment rate of the TEA 
and the needed threshold shrank considera-
bly, with little wiggle room left. To date, it is 
possible that the project might need anoth-
er re-certification this year, as marketing of 
the project might take longer than planned. 
The developers have already spent a signifi-
cant amount of time and money preparing 
the proper EB-5 related documentation and 
marketing the project. However, due to the 
current TEA standards, where the site needs 
to be re-analyzed once a year, the project 
could fall out of TEA-eligibility and poten-
tially no longer be marketable. This level of 
trepidation and uncertainty facing devel-
opers and other EB-5 stakeholders in these 
situations is an unnecessary by-product of 
current TEA standards and unfortunately 
not uncommon.

While less frequent, rural projects are 
also impacted. Under current policy, a pro-
ject qualifies as a rural TEA if it is outside 
of a metropolitan statistical area (MSA) and 
outside of a city or town with population of 
20,000 or more (based on the most recent 
decennial census). While these data points 
are only updated every 10 years, rural pro-
jects can still be impacted by lack of a TEA 
lock-in. I was assisting a potential client with 
a project that was in the planning stages that 
initially seemed to qualify as a rural TEA 
as it was in a very small town outside of an 
MSA. Around this time the developers were 
contemplating EB-5, new MSA definitions 
were released by the Office of Management 
and Budget (OMB). The new definitions at-
tached the project county to an MSA, hence 
removing it from rural TEA-eligibility. As a 
result, the developers had to abandon EB-5 
as a possible capital source. In this case, the 
developers were “lucky” since the TEA is-
sue was uncovered early in the process, and 
so they did not spend substantial time and 
money pursuing EB-5. However, if the TEA 
validity could have been locked in early in 
the process, the potentially job-creating pro-
ject may have successfully used EB-5. 

LEGISLATIVE PROPOSALS
Some states have included language in 

TEA certifications that seem to be an at-
tempt to address the issues discussed in this 
article. California’s certification letters, for 
example, include the following language: 
“this certification is valid for one-year from 
the date of this approval”. While the state 
does attempt to address this issue, the ambi-
guity of the current standards makes it un-
clear if USCIS would defer consistently (or 
at all) to this type of language. 

California and similar states are not the 
only concerned parties trying to address the 
issue. A few of the EB-5 reform bill propos-
als put forth over the last year have includ-
ed language directly targeting this problem. 
The following are formulations from two 
different bills.

Language from Bill 1 - The designation 
of a targeted employment area shall be valid 
for a 2-year period. On the surface this ap-
pears to be an improvement over the cur-
rent ambiguous standards. However, first we 
need to ask when would this “2-year peri-
od” begin? A key aspect to consider under 
this bill is that the states would be removed 
from the equation as the determination of 
TEA eligibility would be taken over by De-
partment of Homeland Security (DHS). The 
bill includes language that the certification 
“shall be issued not later than 60 days after 
a request.” Based on these specifics, it is as-
sumed that the “2-year period” would begin 
from the date of the certification received 
from DHS. While the bill seems to be clear 
on the length of validity, success in practice 
would hinge on two important questions: 1) 
Would DHS actually process the requests 
within 60 days? and 2) Would DHS pro-
vide clear guidance regarding the data and 
methodologies that DHS would use to make 
these determinations? 

Removing the states from the equation 
would be a significant change in the ways 
TEAs are processed. Many would be skep-
tical if DHS would be able to comply with 
the 60-day window. Waiting two months 
(or possibly more) to obtain an answer on 
TEA-eligibility is often not feasible for pro-
jects. So, it would also be important that 
DHS clearly post the data and methodolo-
gies utilized in the TEA determinations to 
allow for project stakeholders to perform 
an accurate initial TEA analysis for project 

feasibility. Due to lengthy adjudication pro-
cessing times already seen for other aspects 
of the program (such as I-924, I-526 and 
I-829 petitions), the feasibility and viabil-
ity of DHS taking over TEA certifications 
would be a great concern.

Language from Bill 2 - such determina-
tion shall remain in effect during the 5-year 
period beginning on the date of the determi-
nation for purposes of any alien seeking a visa 
reserved under this subparagraph. Unlike 
“Bill 1” discussed above, this bill makes no 
mention of removing the state’s role in de-
termining high unemployment TEAs so it 
is assumed under this bill that states would 
continue to issue certifications. Based on 
this interpretation, the language seems to 
indicate that the certification would be valid 
for five years from the date of the state’s let-
ter. The five-year period discussed in this 
bill takes the often lengthy and complicat-
ed EB-5 timeline into consideration and 
would be a vast improvement over current 
standards. The five-year time period would 
ameliorate the related issues encountered by 
most EB-5 projects while also keeping the 
state’s role intact. One further note - the way 
the bill is written, the 5-year period seems 
to only apply to high-unemployment TEAs. 
Language in future bills regarding the time-
frame of validity should be expanded to cov-
er rural TEAs as well.

SUMMARY
For purposes of EB-5 eligibility, assuming 

TEAs are not done away with completely, 
USCIS should acknowledge that TEA cer-
tifications should be valid for an extended 
duration of time. 

While the states are in the best position 
to continue certifying TEAs, the issuing of 
more clear-cut guidance by USCIS related to 
TEAs, including a lock-in provision, would 
vastly improve both initial planning and 
also minimize the TEA-related concerns 
that arise during the marketing and funding 
of an EB-5 project. Finally, decisions made 
by EB-5 stakeholders should be made to 
protect the investors throughout the process 
with the end goal of the investor obtaining a 
permanent green card. Legislation to lock-
in TEA validity for an extended duration 
would be a significant, seemingly uncontro-
versial way to help achieve that goal. 
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L ast year’s EB-5 media was dominated 
by negative stories and talk of program 
reform leading up to the last program 

sunset date. Proposed reforms were put 
forth in several draft bills, notably including 
S.1501 – American Job Creation and Invest-
ment Promotion Reform Act of 2015, the 
draft legislation based on S. 1501, S.2415 – 
EB-5 Integrity Act of 2015, and H.R. 4530 
– EB-5 Integrity Act of 2016. 

The different drafts of proposed legislation 
contained many controversial items, such 
as how to define a Targeted Employment 
Area (TEA) or when the proposed changes 
would go into effect; however, the legislative 
drafts also contained many undisputed pro-
visions related to integrity and compliance. 
On these points, the industry largely agreed 
and the drafts remained largely consist-
ent. As such, the draft legislation provides 
a preview of changes in the EB-5 program 
that will inevitably become law. The EB-5 
industry will likely have to adapt to and ac-
cept these changes, particularly in reference 
to new or enhanced compliance or integrity 
requirements for Regional Centers and their 
projects and companies. The enhanced in-
tegrity provisions include extensive annual 
reporting requirements and certifications, 
agent monitoring, and background checks 
for Regional Center principals/owners, 
among other requirements. 

Enhanced integrity measures are good for 
all industry stakeholders, but, it’s only good 
if the project, and by extension the Regional 
Center for that project, implements appro-
priate measures to ensure compliance. The 
stakes are high. Noncompliance could result 

in a Regional Center’s designation being 
terminated and an investor’s immigration 
petition being denied and investment being 
lost. Noncompliance by a Regional Center 
negatively impacts all involved parties.

The past standard for maintaining compli-
ance is no longer going to be good enough. 

Some key compliance components that 
Regional Centers will need to focus on mov-
ing forward include:

• Ability to pass a USCIS audit – With or 
without legislative mandate, the USCIS 
will begin performing site visits to Re-
gional Centers to audit their compliance 
with the law. For a successful audit, the 
Regional Center needs to maintain ac-
cessible records, including evidence of 
job creation, amount and use of foreign 
capital invested, agreements/contracts 
with promoters, and evidence of policies/
procedures in place to ensure compliance 
with securities laws. 

• Ability to meet the annual filing re-
quirements – The proposed legislation 
includes much more comprehensive an-
nual reporting than the industry has seen 
in the past. The Regional Center would 
still be required to report the details of 
foreign capital infusion and use for job 
creation, but they’d also be required to 
provide annual certifications that no one 
involved with it or its associated compa-
nies has been convicted of criminal or 
civil fraud or violated securities or bank-
ing laws or various other criminal or civil 
offenses. 

The RC would also be required to provide 
for each New Commercial Enterprise:

– Accounting of aggregate foreign capital 
in each project

– Description of capital being used

– Evidence that 100% has been commit-
ted to the project

– Detailed evidence of progress

– An accounting of aggregate direct jobs 
created/preserved

– To the best of the Regional Center’s 
knowledge, for all fees collected from 
investors in connection with the Re-
gional Center, New Commercial En-
terprise, and Job Creating Enterprise, 
including loan management fees:

• Description

• Accounting of entities received, 
including promoter, finder, bro-
ker-dealer

• Purpose

REID THOMAS
NES FINANCIAL EXECUTIVE VICE PRESIDENT

H. RONALD KLASKO
MANAGING PARTNER OF KLASKO COMPLIANCE

A PROVEN COMPLIANCE PLATFORM  
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– Material changes to investment or of-
fering documents

– Certification that the statements are ac-
curate after due diligence

The USCIS has already taken steps to 
enhance its compliance oversight over 
Regional Centers and projects before any 
legislation is enacted. These include:

– More than doubling staff in the Fraud 
Detection and National Security Unit

– Creating new Regional Center Compli-
ance Unit

– Developing audit program to increase 
Regional Center oversight

– Announcing commencement of inter-
views of I-829 petitioners, requiring 
Regional Centers and projects to pro-
vide updated information to the USCIS

The Regional Center would certify that 
each person involved is a U.S. national 
or lawful permanent resident; no foreign 
government entity provided capital to or 
was directly involved with the ownership 
or administration of the Regional Center; 
neither the Regional Center nor anyone 
associated with it is barred from offering 

securities; and all parties associated with 
the Regional Center remain in compli-
ance with securities laws.

• Financial strength of the RC – Under 
proposed laws, cost of owning a Regional 
Center is going to increase significantly. 
In addition to the cost of the additional 
back-office reporting and recordkeeping, 
Regional Centers will be forced to fund 
the incremental efforts of the USCIS, in-
cluding site visits, by paying considerable 
annual fees. For groups who operate Re-
gional Centers in multiple states, cost on 
an annual basis will be substantial. Failure 
to meet the financial obligations will re-
sult in the Regional Center being termi-
nated. 

While this is a significant increase in the 
compliance obligations, it serves to bring 
EB-5 closer to the standards imposed on 
the management of more traditional fund 
industries, such as Private Equity and hedge 
funds. EB-5 is growing up, and going for-
ward, we can expect to see even more con-
sistency in the oversight of this program and 
other financial industry sectors. 

Just like these other sectors, Regional 
Centers will need procedures in place to 

collect information across multiple areas of 
operation for accurate reporting. They will 
need to be prepared to institute procedures 
for continual monitoring of their securities 
offerings, promoters, and associated busi-
nesses to enable timely fulfillment of their 
annual reporting requirements. Regional 
Centers will no longer be able to fulfill com-
pliance requirements with a burst of activi-
ties come year end. 

The model Regional Centers will seek out 
compliance experts to help establish com-
pliance policies/procedures in accordance 
with expected legislation and will also have 
implemented systems to accurately track 
and maintain required information long 
before any change in legislation takes effect. 
Best practices will lead them to implement 
a state-of-the-art, technology-enabled com-
pliance platform.

These increased compliance standards 
serve to protect all stakeholders and, in par-
ticular, investors. Aligning the compliance 
standards of the EB-5 industry around prov-
en models in other sectors and focusing on 
protecting the investor is a good thing for 
EB-5. 
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BY LEE LI
IIUSA POLICY ANALYST

A key opera-
tional priority 
for IIUSA is 

to maintain a com-
prehensive library 
of up-to-date in-

telligence to ensure our membership, and 
the public at-large, remain focused on the 
“big-picture” elements affecting the EB-5 in-
dustry. Moreover, IIUSA continues to make 
searching and utilizing its technology tools 
easier and more accessible, thus empower-
ing EB-5 stakeholders to better utilize the 
Program. 

Over the years, IIUSA has developed a 
wide variety of tools and to help its mem-
bers maximize their business’ EB-5 know-
how. Since the creation of the Technology 
Committee in 2014, IIUSA has devoted 
significant “sweat equity” into developing 
its new website (iiusa.org), online Member 
Portal, interactive EB-5 maps, a digital data 
dashboard display of EB-5 data, the “EB-5 
on the Go” mobile app – and other key tech-
nology tools. 

STAY INFORMED ON THE LATEST INDUSTRY TRENDS

EB-5 Program statistics are made avail-
able to the public by U.S. Citizenship and 
Immigration Services (USCIS) and Depart-
ment of State (DOS) on a quarterly and an-
nually basis. Since IIUSA keeps track of and 
analyzes all EB-5 Program data, members 
can rest assured that insights into the latest 
investor markets and policy trends will be at 
the fingertips at all times. 

We recommend bookmarking the EB-5 
Statistics page (iiusa.org/us/eb5stats) (1) 
and the EB-5 Industry Data Library (2) 
at the Resources Center within the Mem-
ber Portal to track all EB-5 Program sta-
tistics, including in-depth data reports on 
I-526/829/924 statistics, processing times, 
monthly-updated Visa Bulletin, EB-5 visa 
usage charts, and more.

In addition, IIUSA’s EB-5 online Data 
Dashboard (iiusa.org/us/datadashboard) 
(3) consolidates notable industry data 
points into a single page for you to review, 
share, and even embed into your own web-
site. 

Lastly, IIUSA’s Investor Origin Map (4) 
launched in 2016 giving users a unique vis-
ualization of EB-5 investor market growth 
from 1992 to 2014. This map will be updated 
each year when new data becomes available. 

IIUSA MEMBER RESOURCES:

Optimize Your EB-5 Operations  
with Tech Tools & Data 

2

3

4

1
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EXPANDING YOUR BUSINESS CONNECTIONS 

IIUSA fosters a sense of community among our wide variety of EB-5 professionals, rang-
ing from Regional Centers/developers, immigration/securities attorneys, economists, inter-
mediaries and others. IIUSA technology tools help our members better identify and connect 
withEB-5 professional that can benefit their business.

The IIUSA Member Directory (member.iiusa.org/directory) (5), located within the Mem-
ber Portal, consists of over all 500+ member organizations, including contact information 
for 1,200+ EB-5 professionals. We make it easy to search the entire IIUSA member database 
by location and/or industry and advanced filters to locate potential partners by the approved 
geography and industry. 

EB-5 ADVOCACY: WE ARE ALL IN THIS TOGETHER
IIUSA has been at the forefront of pro-

viding EB-5 professionals the advocacy and 
public affairs tools to help promote local 
economic development and push forth the 
Program in a positive light.  Using the Ad-
vocacy Toolkit (6), you will find a reposi-
tory of EB-5 legislative proposals, written 
testimonies of EB-5 congressional hear-
ings, reports conducted by third-party re-
search institutions, national resolutions in 
support of EB-5 and all other documents, 
templates, tools to assist with your advoca-
cy efforts.

Also, IIUSA’s Legislative Action Center 
(iiusa.org/us/legislative-action-center/) (7) 
features key issues about industry consensus 
policy positions on EB-5 from which you 
can also contact your congressional repre-
sentative(s) and make your voice heard.

IIUSA’s Public Relations Committee 
cultivates a Media Toolkit (iiusa.org/us/
media-toolkit/) (8) for our members to 
streamline the public dissemination of their 
EB-5 business. Resources include sample 
press release templates, project tombstone 
templates, slides template to present your 
EB-5 project, as well as the best practices 
on working with media and placing stories.

SHARING EB-5 KNOWLEDGE WITH YOUR COLLEAGUES AND PARTNERS

At the EB-5 101 (9) and the Webinar/Conference Library (10) in the resource center of 
IIUSA’s member portal, you will find a variety of educational resources including reports, 
fact sheets, presentations slides and more for you to bring your new staff members up to 
speed on the fundamental concepts and key terms in the Program. 

The EB-5 Media Coverage section (11) within the Member Portal bring you a curated list 
of news articles written about the EB-5 Program. This up-to-date list is a reminder that EB-5 
is a catalyst for economic development, all around the country. 

Interested in attending events? (12) Look no further than the EB-5 Industry Event Calen-
dar on IIUSA.org, featuring domestic and international events, USCIS stakeholder engage-
ments, other industry educational seminars/webinars, trade missions, and more. 

5

6

7

8

9

10

11

12
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rcgt.com

We have unrivalled expertise in source of funds verification reports for foreign investors applying to North 
American business immigration programs. This is why you should count on us:

• Our team has assessed thousands of applications from immigrant investors and entrepreneurs from across 
the world

• We are connected to a global financial information and financial practices network spread across more 
than 130 countries

• We understand diverse business and banking cultures, currency transfer rules and worldwide  
taxation practices

• We speak the language used locally in your clients’ country and region

• You can count on our rigorous source of funds due diligence procedures

• We can help reduce source of funds RFEs and processing delays

Everyone has a specialty… We are the source of funds specialists!

The September 30, 2016  
EB-5 Program rush is coming.  

We will help you beat it.

 

consulting@rcgt.com

1-844-874-RCGT

A member firm within Grant Thornton International Ltd.
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2016 WEBINAR SERIES
The EB-5 industry is multifaceted and constantly changing.  

Good thing IIUSA’s Webinar Series is back to help you make sense of it all.

Now in its third full year, IIUSA’s webinar series has 
become the industry’s leading educational platform 
for the discussion of emerging topics within the 
EB-5 Regional Center Program. 

By partnering the industry’s leading experts, IIUSA 
webinars are designed to give comprehensive 
background and analysis about various aspects of the 
EB-5 Program, including securities laws compliance, 

macro-industry trends, case studies, government 
affairs updates, and more. Through the webinar 
series, IIUSA facilitates the process of developing, 
documenting and storing industry knowledge for 
use by its members. 

For more on the IIUSA webinar series including 
registration and sponsorship information, visit 
IIUSA.org/webinars today!

Next Event is January 28, 2016!
LIVE: $100 | ON DEMAND $198

Members receive 50% off regular ticket rates!

 January 28 – Securities & EB-5: Regional Center Project 
Case Studies & SEC Enforcement Actions 

 February 11 – (Member-Only Webinar) – EB-5 Industry 
Advocacy Update

 February 25 – Regional Center Compliance: A Systemic 
Approach to Long Term Success

 March 10 – Best Practices: Working with Sales 
Intermediaries in an EB-5 Transaction

Q1 WEBINAR SERIES 
SCHEDULE

descriptions as a guide. As the updated multi-
pliers are based off of 2007 input-output data, 
RIMS II has provided a revised industry list 
which maps the updated RIMS II industries 
to the related 2007 NAICS codes.

For industries commonly used in EB-5 
economic analysis, the detailed industry re-
visions related to the construction industry 
represent the largest change – likely with the 
most impact on RIMS II EB-5 economic stud-
ies. Previously, there had only been one RIMS 
II industry for construction – the generic 
“Construction” (RIMS II Industry 230000). 
The updated multipliers now provide four 
separate construction industries: 

• Maintenance and repair (23030A)

• Nonresidential structures (2332C0)

• Highways and streets (233293)

• Residential structures (2334B0)

To properly model construction expendi-
tures utilizing the new multipliers, RIMS II 
economic studies will need to select the most 
relevant construction industry based on the 
project activity(s). For certain projects (such 
as mixed-use projects that have nonresiden-
tial and residential components), this may 

now include utilizing more than one category.

The operational components for several 
common EB-5 project types will also be af-
fected by other industry updates:

• The previous Nursing and residential care 
facilities (623000) industry, which includes 
assisted living facility and related projects, 
has been split into two industries. Assisted 
living/memory care facilities now fall un-
der the new Nursing and community care 
facilities (623A00) industry. 

• The previous Hotels and motels, including 
casino hotels (7211A0) industry for hotel-
related projects has been combined with a 
similar category; hotel-related projects now 
fall under the new, more general Accom-
modation (721000) industry.

• The previous Food services and drinking 
places (722000) industry has been split into 
three new industries, so restaurant projects 
will now need to select the most appropri-
ate new industry to model operational ac-
tivity: 

1. Full-service restaurants (722110)

2. Limited-service restaurants (722211)

3. All other food and drinking places 
(722A00)

The RIMS II industries for Architectural, 
engineering, and related services (541300), 
Real estate (531000), and Wholesale trade 
(420000), all commonly utilized in EB-5 eco-
nomic studies, remain unchanged.

Other nuances in EB-5 economic studies 
will also be affected. In regards to the defla-
tion (typically found in EB-5 economic stud-
ies to adjust project estimates of expenditures 
and revenues to the base year of the model), 
expenditures and revenues will require three 
fewer years of deflation as the new multipliers 
are based on more recent regional data (2013 
versus 2010). 

According to information on BEA’s blog, 
multipliers will be updated yearly with re-
gional data, with substantial updates to the 
underlying national input-output data up-
dated only for benchmark years (those end-
ing in two and seven).  Although the BEA has 
released new multipliers, it appears that they 
have not yet updated the RIMS II User Guide, 
as the version available on their website (as 
of the date of this article) is dated December 
2013.
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By Robert C. Divine
IIUSA Vice President
Baker, Donelson, Bearman, Caldwell & 
Berkowitz, P.C.

On February 14, 2013, USCIS dis-
seminated publicly a draft  policy 
memo concerning the employ-

ment-based fifth preference (EB-5). This 
article (1) notes the relatively few note-
worthy changes to the prior dissemi-
nated draft from November 2011 and 
(2) identifies some critical topics not ad-
dressed by the memo.

The new draft clarifies a disappointingly 
small number of issues and continues 
to many important issues of significant 
uncertainty. Nevertheless, every effort at 
clarification should be appreciated so I 
list them here:

1  Adds to intro language to set a bal-
anced program tone, including refer-

ence to “ensuring program integrity”;

2 Makes many small technical legal 
and stylistic changes;

3 Opposes a guaranteed right of in-
vestor’s eventual ownership in a 

particular asset (to be subtracted from 
capital at risk) [note: USCIS has said this 
orally in stakeholder meetings and in 
some adjudications, but never in public 
writing];

4 Clarifies that payment to investor 
of return on investment (i.e., profit, 

vs. redemption of capital) during or after 
conditional residency is acceptable;

5 Recognizes risk spreading by the 
singel investment enterprise among 

multiple projects (100% subsidiaries for 
non-RC sponsored) [ but note USCIS 
has tended to state that the projects 
must be identified in the I-526 of each 
investor relying on them];

6 Offers positive examples of restruc-
turing/reorganization for NCEs es-

tablished before Nov. 29, 1990 (convert-
ing restaurant into nightclub, or adding 
substantial crop production to an exist-
ing livestock farm);

7 Suggests that requested RC areas 
often are best justified by showing 

significant contribution to the supply 
chain and labor pool of proposed pro-
jects;

8 Recognizes that investors in trou-
bled businesses may combine pre-

served and newly created jobs;

9 Recognizes, consistent with Direc-
tor Mayorkas’ letter to Senator Le-

ahy a few years ago, that investors may 
count indirect jobs located outside the 
RC boundaries [but providing no crite-
ria about any limitations on this option, 
if any];

10 Hedges from prior discussion, 
suggesting a need for causation 

between injection of EB-5 capital and 
creation of created jobs claimed, while 
still recognizing that the NCE or JCE cre-
ates the jobs;

11 Sets presumptions for I-829 ad-
judication of “reasonable time”: 

one year generally OK, but beyond that 
only if “extreme circumstances” such as 
force majeure;

12 Articulates of deference policy to 
cover prior same-project adjudi-

cations not only I-924 but also prior I-
526s, though no deference if “material 
change” meaning having a natural ten-
dency to influence or predictable ability 
to affect the decision, and deference to 
I-526 approval when adjudicating I-829 
on same plan;

13 Maintains that material change 
after filing I-526 up through ad-

mission as a conditional resident require 
new I-526 (and any approved I-526 will 
be revoked), and cites as “material” (a) 
cure of a deficiency and (b) change of 
industry group claimed [note: it is not 

clear whether “another industry group” 
refers to real change of business plan vs. 
simple change of NAICS codes claimed 
to meet USCIS ever-changing perspec-
tives on this];

14 Recognizes that changes after 
admission as CPR can be signifi-

cant without preventing I-829 approval 
as long as capital remained at risk (in-
cluding being “expeditiously” shifted 
from one plan to another) in a job cre-
ating enterprise within scope of industry 
approval of the same RC, and as long 
as there was not a preconceived intent 
to make the switch;

15 Repeats some policies already 
articulated in other memos, such 

as the requirement that jobs last at least 
two years to be sufficiently “permanent” 
to be counted (12-11-2009 memo), the 
requirement at I-526 to show that jobs 
will be created within 2.5 years of I-526 
creation (12-11-2009 memo), that differ-
ent investors/projects cannot count the 
same jobs (most recent TO memo).

The February 2013 draft fails to provide 
desperately needed guidance and clari-
fication on many topics, which I list here 
from a first reading in hope that readers 
will share with IIUSA or AILA any other 
topics they believe need coverage, so 
that the most effective comments can 
be provided to USCIS. Such omissions 
include the following:

1 Whether the new commercial en-
terprise (NCE) can have the option 

to buy back an investor’s interest after 
the end of the investor’s conditional resi-
dence.

2 Whether sale or refinance of the job 
creating enterprise (JCE), ostensibly 

because of its success, may occur be-
fore the end of conditional residence and 
generate return of capital to the NCE, 
even if the NCE does not distribute the 
capital to investors until after the end of 
conditional residence.

New Draft EB-5 Policy 
Memo from USCIS:

what’s really new, and  
what’s left undone

3 Whether and under what conditions 
a NCE may identify a business plan 

to generate jobs in and remove capital 
from an initial job creating enterprise and 
move the capital into subsequent enter-
prises during the investors’ conditional 
residence (particularly, must all future 
such JCEs be fully documented in I-526, 
must they be principally doing business 
in RC or TEA, and must they create any 
new jobs if the original JCE maintains 
the jobs).

4 Whether a NCE may condition re-
lease of funds from escrow until a 

certain number of investors’ I-526 peti-
tions are approved (as opposed to only 
the approval of the respective investor’s 
I-526).

5 Whether direct jobs created outside 
the RC area or TEA may be counted 

even when most jobs are created within 
the area (“principally doing business, 
and creates jobs in”), and whether in-
direct jobs arising from such direct jobs 
can be counted.

6 Whether investment across a port-
folio of businesses must provide in 

I-526 a Matter of Ho compliant business 
plan for all of the businesses in the port-
folio.

7 What constitutes the location of a 
job for purposes of such determina-

tions as whether the enterprise is prin-
cipally doing business in a RC or TEA. 
(Note questions of where the employee 
is physically and how often, where facili-
ties are located, whether the employee 
reports to a remote location, etc.)

8 Whether a TEA investment may span 
multiple TEAs in multiple states.

9 Whether an area other than a county 
or MSA may be considered a TEA 

even without state designation, such as 
a single census tract, if publicly available 
data demonstrates the area has 150% 
of the national average unemployment.

10 Whether an NCE making loans to 
nonprofit entities may qualify.

11 Whether the investor may take 
credit for job creation arising from 

other funds not only invested in the NCE 
(the subject of the pre-RC regulation 
about “multiple investors”) but also from 
other funds invested in or loaned to the 
JCE [Note: this seems generally accept-
ed in practice, but the memo mentions 

only the language of the regulation that 
preceded RCs].

12. Whether investors in entities other 
than limited partnerships hav-

ing very limited control similar to limited 
partners may be considered to be suffi-
ciently “engaged in management” [Note: 
current USCIS’ training manuals have 
clarified this, but the draft memo omits 
reference].

13. Whether “verifiable detail” and 
“detailed statement” is consist-

ent with the amended law concerning 
regional centers that requires only “gen-
eral proposal” and “general predictions.”

14. Whether regional centers must be 
involved in developing, promoting/ 

marketing, managing specific projects to 
foreign investors, as opposed to merely 
promoting the economy of the region in-
cluding seeking, monitoring, and report-
ing to USCIS about qualifying projects 
whose developers can market and man-
age the projects themselves [generally 
accepted, but the memo omits].

15 Whether a RC amendment MUST 
(vs. MAY, per I-924 instructions) 

be filed and approved in order for I-526s 
to be filed by investors in projects us-
ing different job prediction methodology 
[stated in the negative twice in stake-
holder meetings but nothing written 
down], or under sponsorship of RC that 
has undergone administrative change 
(ownership or management) [USCIS 
has stated in stakeholder meetings and 
I-924 instructions that only email noti-
fication is necessary, but some emails 
from the Immigrant Investor Program 
suggest otherwise].

16 Exactly which types of expenses 
of a project may or may not be 

paid with EB-5 capital (interest on loan 
of EB-5 capital, broker dealer fees, pro-
ject development fees, etc.)

17 Whether a worker authorized to 
work in the U.S. under TPS, de-

ferred action, pending application for 
suspension of deportation or cancella-
tion of removal, may be considered a 
qualified employee [Note: what is “an al-
ien remaining in the U.S. under suspen-
sion of deportation”?]

18 What is the legal basis for USCIS 
application of a policy requiring 

that RC-sponsored jobs be created be-
fore the end of conditional residence.

19 A host of questions USCIS ad-
dressed orally in recent stake-

holder meetings but has not written 
down anywhere, such as to what extent 
part-time jobs and jobs employed by the 
JCE outside the U.S. are factored in.

20 Under what circumstances can 
the jobs of a tenant of the JCE, 

or jobs arising from visitor spending, be 
counted. [Note: USCIS has written only 
indecipherable memos on tenant occu-
pancy, and no known decisions in con-
tested cases].

21 When direct vs. indirect construc-
tion jobs can be counted, as a 

practical matter, how “hard” and “soft” 
costs must be analyzed separately.

22. What USCIS means when in re-
quests for evidence it requires 

“verifiable detail” about various items.

23 How NAICS codes are required, 
and on what legal basis.

24 When capital is considered “in-
vested” for purposes of TEA 

designation, troubled business assess-
ments, etc.

25 Whether the point to which an 
investor must maintain invest-

ment and show jobs is the filing of I-829, 
the expiration of conditional residence 
(shown on card), or the adjudication of 
I-829.

26 Whether and under what circum-
stances EB-5 capital may be 

used to repay bridge financing (debt or 
equity).

27 Whether jobs count if they were 
created on an indefinite basis dur-

ing conditional residence but were lost 
before I-829 filed. 

USCIS simply is not keeping up with the 
number of questions that reasonably 
arise for well intentioned developers and 
investors-- questions that need predict-
able answers for prospective planning 
of major enterprises and projects. The 
government is not making EB-5 Pro-
gram attractive to developers and inves-
tors when they can only find out what 
the rules might be until after they spend 
hundreds of thousands or even millions 
of dollars in project development and 
marketing and the investors file their 
I-526 petitions. ■
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Dear IIUSA Members:

O
n March 4th at the IIUSA Lead-

ership Meeting in Washington, 

DC the Board of Directors for-

mally adopted a resolution to undertake 

the mission of breaking the unacceptable 

backlog of I-526 petition processing.  This 

decision came after substantial input from 

IIUSA Regional Center members who 

have seen processing time for I-526 peti-

tions grind to an unacceptable length of 

processing.

In order to remedy the situation, IIUSA 

intends to articulate the delays in terms 

of the economic impact that is being un-

necessarily halted due to these delays.  In 

other words, we are going to use the data 

we collect to describe the delays in terms 

of lost capital formation and resulting U.S. 

job creation - all at no cost to the taxpayer.  

WE NEED YOUR HELP!

IIUSA is collecting receipt numbers (or 

WAC#’s, as most of us know them in 

shorthand) for I-526’s that are outside of 

normal processing times.  Email info@

iiusa.org to submit your receipt numbers, 

which will be kept in confidence by IIUSA.

The image below is a screenshot from 

USCIS’ Case Status web application 

showing the current processing times that 

they are reporting.  IIUSA members have 

indicated that the times below are not re-

flective of the real amount of time that it 

is taking for I-526 petitions to be adjudi-

cated.  Help us show USCIS and other 

interested federal agencies just how slow 

processing has gotten.

Thank you in advance for your prompt re-

sponse to the above request. ■

Let’s Break the I-526 Backlog!

Send IIUSA Your WAC#s for Petitions 

Outside of Normal Processing Times

It’s Worse Than we Thought...

Government 

Affairs Review

Email your backlogged WAC#s to info@iiusa.org to make your voice heard!
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“IIUSA, as the trade association and representative of the 

EB-5 Regional Center Program industry, fully supports 

the Plaintiff’s motion to modify the asset freeze order and 

return investors’ funds directly to them.  This action will 

demonstrate that the United States is governed by the rule 

of law, efficiently and prudently enforced to protect investor 

interests – restoring investor confidence in the Program 

as a result. The difficult economic times of today exacer-

bate the need for vigilant enforcement of United States 

securities laws that sends a message to investors that our 

country is open for investment and those who do invest 

are protected by our laws.” 

“Competing immigrant investor programs around the 

world operate without investment or immigration risk.  In 

the EB-5 Program, investors understand that investment 

risk is required. The immigration benefits associated with 

the at-risk investment must be transparent and predict-

able – or risk undermining confidence and integrity of 

the Program. We believe this can be fixed with consistent 

processing times, a transparent policy development pro-

cess, and substantive communication with the industry.” 

“In just the last month, IIUSA has collected well over 500 

receipt numbers for I-526 petitions from Regional Cent-

ers all over the country.  The processing times range 

from 5 to 20+ months.  This small sample of the total 

backlog of I-526 petitions represents over $250 million 

in pure EB-5 capital formation. The complete backlog of 

pending I-526 petitions, based on an analysis of USCIS 

FY2012 filing statistics, is nearly 4,000 – representing 

potentially $2.B in capital formation that will result in the 

creation of over 40,000 American jobs – all at no cost to 

the U.S. taxpayer.”

 04/10 IIUSA submits letter to USCIS Director on pro-

cessing backlog, stifling job creation.

 04/05 IIUSA Files Amicus Brief in SEC v A Chicago Con-

vention Center Case supporting SEC’s Motion to 

return frozen assets directly to EB-5 investors.

 04/01 IIUSA submits comments on USCIS draft EB-5 

adjudications guidance memorandum

 03/11 Executive Director Peter D. Joseph Testifies in 

front of Texas State Legislature Committee on 

International Trade and Intergovernmental Affairs

 03/05 IIUSA Hosted Economic Development Breakfast in 

Washington DC with Keynote Speakers from Sen-

ate Judiciary Committee Staff

 03/05 USCIS Ombudsman Stakeholder Meeting, where 

Executive Director Peter D. Joseph is a featured 

speaker

 03/04 IIUSA meets with members of the North American 

Securities Administrators Association (NASAA) in 

Washington, DC

 02/25-28 IIUSA meets with Shanghai, Beijing, and Guang-

dong Exit/Entry Associations in China

 02/12 EB-5 success highlighted by members of the Sen-

ate Judiciary Committee during hearing. 

 02/11 IIUSA Supports Interagency collaboration to pro-

tect the integrity of the EB-5 Program in the wake 

of the Chicago Convention Center Case

 01/06-07 IIUSA meets with American Chamber of Com-

merce - South China President, Harley Seyedin, 

and Seniors Foreign Commercial Service Officers 

in Guangzhou, China

 11/12 IIUSA sends letter to USCIS in Follow Up to 

10/16/2012 EB-5 Engagement regarding unimple-

mented policies and slow processing times. ■

O
n Wednesday 4/10/2013, 

IIUSA sent a letter to USCIS 

Director Alejandro Mayor-

kas concerning the processing back-

log and its detrimental impact on the 

success of the EB-5 Program.  IIUSA 

notified Mayorkas of its pool of over 

500 WAC#s for backlogged I-526 

petitions collected from our Regional 

Center members all over the country, 

representing over $250 million in pure 

EB-5 capital formation. In this small 

sample, processing times range from 

five to over twenty plus months.  Fur-

ther research using USCIS 

Case Status data brought 

us to the exact and stagger-

ing number of pending I-526 

petitions to be 5,887 (as of 

January 2-13).  It now be-

ing late-April, the number is 

likely closer to 7,000 pending 

(or $3.5+Billion and 70,000+ 

U.S. jobs).  This kind of inefficien-

cy and unpredictability in processing 

times would lead to seriously negative 

consequences in the EB-5 Program at 

a time when it is peaking in economic 

growth and regional development na-

tionwide. ■
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BY  VIVEK TANDON, ESQ.
FOUNDER AND CEO OF EB5 BRICS

I t is certainly no secret that China is by 
far the leading source of EB-5 applicants, 
and thus, insights about the Chinese 

market are covered extensively by EB-5 in-
dustry experts. However, recent retrogres-

sion issues with China is forcing more and more industry stake-
holders to look at the so- called ‘emerging’ EB-5 markets such as 
India, Vietnam, and Brazil. There is growing demand for the EB-5 
visa category from these countries as evidenced in the table below 
from U.S. State Department for Fiscal Years 2014 and 2015, which 
shows the increase in EB-5 visa applicants from the aforementioned 
countries, and judging from the escalation of EB-5 promotion activ-
ities in these countries.

Currency Exchange Fluctuation  
and “Return on Investment”
IN THE EB-5 INVESTOR VISA PROGRAM

COUNTRY FY 2014 FY 2015 % CHANGE

India 55 71 29%
Vietnam 92 253 175%

Brazil 6 18 200%
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One of the focal points of any conversa-
tion with investors from India, Brazil and 
Vietnam (aside from the primary objective 
of obtaining permanent U.S. residency) is 
the apparent low rate of return in EB-5 in-
vestments. It seems that EB-5 investments 
in the U.S. generally net 0.5-1.5% per year, 
compared to the 7-8% per year or more 
investors can earn in their home countries 
from fixed deposit accounts. However, in 

order to more accurately reflect return on 
investment in the EB-5 applicant’s home 
country one must address, compare and ad-
just for currency exchange rate fluctuation 
in the respective countries.

The tables on the next few pages show cur-
rency exchange rates over the last five years 
for the Indian Rupee, Vietnamese Dong and 
Brazilian Real as compared to the U.S. Dol-

lar (“USD”) which naturally affects the value 
of the currency at a global level. Again, this 
is historical data and there is the possibility 
that such downward currency devaluation 
trend may not happen again in the coming 
years. One should also recognize that some 
or all of this loss in value of the home coun-
try’s currency when compared to the USD 
could have been hedged with forex futures 
and/or forwards.

The table on the left shows that the In-
dian Rupee has devalued from INR 44 
to more than INR 66 as compared to the 
USD, losing more than 50% of its value 
over the last five years.

The table on the left shows that the Vi-
etnamese Dong has devalued from VND 
19490 to more than VND 22542 as com-
pared to the USD, losing almost 16% of its 
value over the last five years.

CURRENCY EXCHANGE FLUCTUATIONS PER 1 USD FOR THE PERIOD 2010 TO 2015

SOURCE: XE.COM CONTINUED ON NEXT PAGE >>
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The table on the left shows that the Bra-
zilian Real has devalued from BRL 1.7 to 
almost BRL 3.9 as compared to the USD, 
losing almost 129% of its value over the 
last five years.

In each of the three scenarios that follow, 
the general assumption is that the investor 
is in one country investing in another and 
once the investment is over the investor con-
verts currency back to the “home” country 
where the investor presumably repatriates 
the money. Using the example of an EB-5 
investor from India, the comparison then is 
to assume the investor is in India investing 
in India or investing in the US, but after the 
investment the investor converts the dollars 
back to rupees and compares the resulting 
value in rupees.

And thus, as shown below, if an Indian 
investor was to invest INR 2.2 crores (equiv-
alent to $500,000 at an exchange rate of INR 
44 to 1 USD) in 2010 in an EB-5 investment 
in the US for a 5-year term at a very nom-
inal 1% yearly rate of return (simple inter-
est), the resulting value of that investment in 
Year 2015 would be $525,000, which when 
converted back to rupees at INR 66 to 1 
USD translates to approximately INR 3.47 
crores. In comparison, again assuming ‘sim-
ple interest’ (not ‘compound’ which might 
be the case in the home country) if the same 
INR 2.2 crores had been invested in India 

for the time period 2010-2015 at an average 
of 10% annual return on investment (De-
posit Interest Rates in India have been in the 
9-10% range from 2010 to 2015  http://capi-
talmind.in/2012/01/chart-of-the-day-bank-
fd-rates-from-1976/), the resulting value of 
principal and interest in year 2015 would be 
INR 3.30 crores. Comparison of this to the 
INR 3.47 crores figure derived from the U.S. 
investment shows that the investor’s belief 
and perception of a higher ‘return’ by keep-
ing capital invested in the home country 
may just be a fallacy.

SOURCE: XE.COM

Country

2010 Investment 
in home country 
assumed at 10% 

yearly ROI

2015 Investment in 
home country Total 

5-year Return

2015 Investment in home 
country Value in INR

2015 U.S. EB-5 
Investment Value in 

USD converted to INR

2010 U.S. EB-5 
investment assumed 

at 1% annual ROI

2015 U.S. EB-5 
Total 5-year Return

India INR 22,000,000 
@ 10% year INR 11,000,000 22,000,000+11,000,000  

= INR 3.3 crores

$525,000 @ INR 
66 per 1 USD = 
INR 3.47 crores

INR 22,000,0000 
@ INR 44 per 1 
USD = $500,000

$25,000

CURRENCY EXCHANGE FLUCTUATION  AND “RETURN ON INVESTMENT”
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Similarly, if a Vietnamese investor was 
to invest VND 9,745,000,000 (equivalent 
to $500,000 at an exchange rate of VND 
19490 to 1 USD) in 2010 in an EB-5 invest-
ment in the US for a 5-year term at a very 
nominal 1% yearly rate of return (simple 
interest), the resulting value of that invest-
ment in Year 2015 would be $525,000 which 
when converted back to Vietnamese Dong 

at VND 22542 to 1 USD translates to ap-
prox. VND 11,834,550,000. In comparison, 
again assuming ‘simple interest’ if the same 
VND 9,745,000,000 had been invested in a 
fixed deposit in Vietnam for the time period 
2010-2015 at an average of 10% annual re-
turn on investment (Deposit Interest Rates 
in Vietnam have ranged from 13.99 in 2010 
to 7.80 in 2015 http://data.worldbank.org/

indicator/FR.INR.DPST), the resulting val-
ue of principal and interest in year 2015 
would be VND 14,617,500,000 for a gain of 
VND 2,782,950,000 or approx. $123,500. As 
such, an investor from Vietnam would have 
fared a bit better financially by holding that 
money in a Fixed Deposit Account in Viet-
nam for the 5-year period instead of the U.S. 
EB-5 Program.

On the other hand, if a Brazilian investor 
was to invest BRL 850,000 (equivalent to 
$500,000 at an exchange rate of BRL 1.7 to 1 
USD) in 2010 in an EB-5 investment in the 
US for a 5-year term at a very nominal 1% 
yearly rate of return (simple interest), the re-
sulting value of that investment in Year 2015 
would be $525,000 which when converted 
back to the Brazilian Real at BRL 3.9 to 1 

USD translates to approx. BRL 2,047,500. 
In comparison, again assuming ‘simple in-
terest’ and ‘simple adjustments’ (not ‘com-
pound’ which might be the case in the home 
country) if the same BRL 850,000 had been 
invested in Brazil for the time period 2010-
2015 at an average of 10% annual return on 
investment (Deposit Interest Rates in Brazil 
have ranged from 11% in 2010 to 10% in 

2015 http://data.worldbank.org/indicator/
FR.INR.DPST), the resulting value of prin-
cipal and interest in year 2015 would be BRL 
1,275,000. As such, an investor from Brazil 
would have fared much better financially by 
investing in the U.S. EB-5 Program instead 
of holding that money in a Fixed Deposit 
Account in Brazil for the 5-year period.

Again, the analysis of the three different 
scenarios above is an ex-post analysis show-
ing what could have happened over this 
particular 5-year period when subjected to 
currency rate fluctuations, which may never 
happen again or that could be reversed in the 
next 5 years. Clearly the 50% devaluation in 
India’s currency and the 129% devaluation 
in Brazil’s currency are very substantial fac-
tors that should have informed the investor’s 
financial analysis of whether to invest in the 
EB-5 program.

Many other factors are relevant to “return 
on investment” considerations that are fo-
cused on comparing investment in the home 
country vs. investment in the EB-5 program. 
For instance, an investor should factor in an 
estimated $75,000 in costs and fees associ-
ated with a regional center EB-5. However, 
in some cases that amount may be offset by 
a possible higher than 1% annual rate of re-
turn from the EB-5 investment. Also taken 
into account should be the tax consequences 
of the interest payments whether it be in the 

home country or the United States. Finally, 
while an actual monetary return can be a 
consideration when an investor is making 
an EB-5 investment decision, an investor 
should not lose sight of the real return on 
an EB-5 investment which is the ability for 
the investor and/or his or her family to live 
and work anywhere in the U.S. and possibly 
lowered costs for higher education, the ben-
efits of which can pay for themselves many 
times over. 

Country
2010 Investment in 

home country assumed 
at 10% yearly ROI

2015 Investment in 
home country Total 

5-year Return

2015 Investment in home 
country Value in VND

2015 U.S. EB-5 
Investment Value 
in USD converted 

to VND

2010 U.S. EB-5 
investment assumed 

at 1% annual ROI

2015 U.S. EB-5 
Total 5-year Return

Vietnam
VND 

9,745,000,000 @ 
10% year

VND 
4,872,500,000

9,745,000,000+ 
4,872,500,000 = 

VND 14,617,500,000

$525,000 @ 
VND 22542 per 
1 USD = VND 
11,834,550,000

VND 
9,745,000,000 
@ VND 19490 
per 1 USD = 

$500,000

$25,000

Country

2010 Investment 
in home country 
assumed at 10% 

yearly ROI

2015 Investment in 
home country Total 

5-year Return

2015 Investment in home 
country Value in BRL

2015 U.S. EB-5 
Investment Value in 

USD converted to BRL

2010 U.S. EB-5 
investment assumed 

at 1% annual ROI

2015 U.S. EB-5 
Total 5-year Return

Brazil BRL 850,000 
@ 10% year

BRL
425,000

850,000+425,000 = 
BRL 1,275,000

$525,000 @ 
BRL 3.9 per 1 

USD = 
BRL 

2,047,500

BRL 850,000 
@ BRL 1.7 

per 1 USD = 
$500,000

$25,000

CURRENCY EXCHANGE FLUCTUATION  AND “RETURN ON INVESTMENT”
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EB‐5 FDI

$6,380+ Million
USD

(2008‐2014)

+1652%
EB‐5 FDI

(2008‐2014)GROWTH

Prior to the 2008 global financial crisis, Mainland China was a 

relatively small player in the EB‐5 space with just 630 Investors. 

However, mirroring the growth of the EB‐5 market over the past sev‐

en years, China has become the central market for EB‐5 investment 

worldwide ‐ and it’s not even close. 

Since 2008 Mainland China has accounted for 12,762 I‐526 approvals 

or just over 82 percent of the total world market share since 2011. 

Chinese participation in the program has continued to increase year‐

over‐year since 2008. So much so that are not enough EB‐5 visas to go 

around. 

Since May 1, 2015 Chinese investors have been subject to a “cutoff 

date” when they are eligible to apply for an adjustment of status and 

emigrate to the U.S.  With over 22,000 I‐526 petitions pending at the 

U.S. Citizenship and Immigration Services (USCIS) as of January 1, 

2016, the reality for Chinese investors is that they may have to wait 

CHINA

 

CONSULATE LOCATIONS:6

• Beijing
• Chengdu
• Guanzhou

• Shanghai

• Shenyang

• Wuhan

LARGEST URBAN AREAS:5

• Shanghai

• Beijing
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GROWTH PATTERN OF THE DEMANDS FOR EB‐5 PROGRAM 

BY NUMBER I‐526 APPROVALS: MAINLAND CHINA

I-526 Approvals Market Share (Worldwide)

at a minimum six years until a visa number becomes available for them to use 

an approved I‐526 petition to actually immigrate to the United States. Since the 

Program’s inception China has accounted for $6.7 billion in EB‐5 Foreign Direct 

Investment and as of yet, a lack of visa numbers has not slowed interested from 

Chinese investors in the Program. However, if retrogression continues, Chinese 

participation in the Program could be see a slowdown.

However, for the time being, China continues to dominate the EB‐5 investor mar‐

ket. But with wait times becoming a real issue for investors, EB‐5 project spon‐

sors would be wise to hedge their bets by looking into alternative investor mar‐

kets in the months and years ahead. 
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1990‐2007
2008‐2010

2011‐2014

Russia currently ranks as the second largest EB‐5 investor market in Europe, a statistic that is surprising given that Russia only accounted 
for only 2.5% of the European Market share in FY2008 but that number 
has since exponentially increased to 26.7% in FY2014. 

Many factors have contributed to the recent growth of EB‐5 market de‐
mand, not the least of which are worsening political and economic condi‐
tions in the country  with Russian GDP growth at ‐3.9%26  and the increase 
of market understanding both on the part of potential investors and EB‐5 
developers. 

Russia is an appealing source of EB‐5 investors and a market that has yet 
to fully realize its potential. Misperceptions about source of funds compli‐
cations, personal safety and Russian wealth have clouded the markets per‐
ception on Russia27. However, these misperceptions are gradually giving 
way and the Russian market has begun to show its potential.

RUSSIA

• Moscow
• Nizhny
• Saint Petersburg

• Novosibirsk
• Yekaterinburg

• Moscow (IVS)
• St. Petersburg

• Vladivostok
• Yekaterinburg

*Excluding China

 
EB‐5 FDI

64 Million
USD

(2008‐2014)

+1350%
EB‐5 FDI
(2008‐2014)

GROWTH
LARGEST URBAN AREAS: CONSULATE LOCATIONS:

IMMIGRANTS TO THE U.S. (FY 2013):
9,753

UNWI POPULATION:

5,343

GDP GROWTH 2015:‐3.9%

I‐526 Approvals
FDI Connected Through EB‐5

Total Market Share*
I‐526 Approvals

FDI Connected Through EB‐5

Total Market Share*
I‐526 Approvals

FDI Connected Through EB‐5

Total Market Share*

Europe 381 $190.5
Million 13.59% 325 $162.5

Million 24.13% 379 $189.5
Million 16.62%

Russia 31 $15.5
Million 1.09% 28 $14

Million 2.04% 100 $50
Million 4.31%

GROWTH PATTERN OF THE DEMANDS FOR EB‐5 PROGRAM BY 
NUMBER I‐526 APPROVALS: RUSSIA
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BY MCKENZIE PENTON
IIUSA MEMBERSHIP 
DEVELOPMENT ASSISTANT 

T he Investor 
Market Re-
port, IIUSA’s 

newest annual pub-
lication available to 

members, is a review of the EB-5 industry 
industry’s fastest growing investor markets. 
Using Freedom of Information Act (FOIA) 
data on I-526 petition approvals by inves-
tor origin for the years FY1992 through 
FY2014, IIUSA details for the first time the 
remarkable growth of the EB-5 Program 
over the past two decades and which coun-
tries and regions investors are coming from. 

As any keen EB-5 industry observer 
knows, interest in the Program has skyrock-
eted with some 77.06% of all I-526 approv-
als taking place between 2008 and 2014. 
To compare and contrast the growth rates 
of countries and regions, we used 77% as 
a “benchmark” figure from which we were 
able identify salient trends. For instance, Vi-
etnam has a growth score of 95.7%, indicat-
ing that 95% of all I-526 approvals for Viet-
nam have occurred since FY2008, certainly 

an indication that there is a growth potential 
in this EB-5 market. 

Naturally, the Investor Market Report 
puts Mainland China front and center, since 
investors from the Middle Kingdom have 
accounted for 78% of all I-526 approvals 
between 2008 and 2014, including over 83% 
between 2011 and 2014. With such a dom-
inant market position, the Report at times 
excludes Mainland China in comparative 
analyses so that a microscope can be placed 
upon markets and regions that are nascent 
and could emerge as a greater portion of the 
pie in the years to come. 

There is good reason to believe that mar-
kets such as Vietnam, Russia, India and oth-
ers will continue to chip away at Mainland 
China’s market share, as the reality of a mul-
ti-year wait for visa numbers for Chinese 
applicants begins to set. For EB-5 project 
sponsors reliant upon the China market, it 
has becomes a priority to analyze the feasi-
bility of raising a greater portion of capital 
from other investor markets. 

The report not only emphasizes individ-
ual market trends but also compares across 
entire regions. For example, the Asia-Pacif-

ic region, excluding Mainland-China, ac-
counted for over 66% of the market share 
prior to FY2008 but has since declined to 
a 39% market share from FY2011 through 
FY2014 while the North American market 
region buoyed by strong market growth in 
Mexico and Canada as well as the emer-
gence of markets in Honduras, Jamaica, the 
Dominican Republic and El Salvador is the 
only region to grow at a rate greater than 
that of the program average. 

The first edition of the Investor Market 
Report is just the beginning of IIUSA’s ef-
forts deliver a statistically-driven study of 
the factors influencing EB-5 investment. 
By presenting both macro- and micro-sta-
tistical analyses of worldwide, regional and 
country specific investor trends, EB-5 stake-
holders will be armed with the information 
to make better decision in the marketplace 
on where they should spend their time and 
resources. The second volume of the Inves-
tor Market Report

The Investor Market Report is available in 
digital form on the IIUSA Member Portal 
and available to the public for purchase via 
the IIUSA marketplace at IIUSA.org. 

Investor Market Report Details  
Global EB-5 Trends, Emerging Markets

62 • AFRICA

63 • AFRICA

IIUSA.ORG

IIUSA.ORG

1990‐2007

2008‐2010

2011‐2014

NIGERIA
I‐526 Approvals FDI Connected Through EB‐5

Total Market Share* I‐526 Approvals FDI Connected Through EB‐5
Total Market Share* I‐526 Approvals FDI Connected Through EB‐5

Total Market Share* 

Africa
59

$29.5Million 2.07%
41

$20.5Million 2.98%
99

$49.5Million 4.25%

Nigeria
7

$3.5Thousand 0.25%
4

$2
Million .29%

38
$19Million 1.63%I n 2014, Nigeria became the largest economy in Africa 33 and is 

home to the African regions second most ultra‐high net worth in‐

dividuals (behind only South Africa). 
While Nigeria has generated just 38 I‐526 approvals, it is the second 

largest investor market in the Africa region. Furthermore, the rea‐

son for optimism for EB‐5 interest in the Nigeria is that 27 of those 

approvals came within the last four years, representing a 3,000 per‐

cent increase. 

Internal threats to security and stability coupled with a rapidly 

growing wealthy class could drive interest in EB‐5 over the coming 

years. But for the time being, expect Nigeria’s total market share 

(excluding Mainland China) to continue to hover around 1% of the 

world total. 

*Excluding China

EB‐5 FDI$21 MillionUSD(2008‐2014)

 

+1500%EB‐5 FDI
(2008‐2014)

GROWTH

LARGEST URBAN AREAS:

GDP GROWTH 2015:4%

CONSULATE LOCATIONS:

IMMIGRANTS TO THE U.S. 
(FY 2013):13,840

UHNWI POPULATION:209

• Lagos• Kano
• Ibaden

• Abuja• Port Harcourt • Abuja• Lagos (IVC)

GROWTH PATTERN OF THE DEMANDS FOR EB‐5 PROGRAM BY 

NUMBER I‐526 APPROVALS: NIGERIA
0%
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67%
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13%
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40%

32%

39% 42%0
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FY1992 FY1993 FY1994 FY1995 FY1996 FY1997 FY1998 FY1999 FY2000 FY2001 FY2002 FY2003 FY2004 FY2005 FY2006 FY2007 FY2008 FY2009 FY2010 FY2011 FY2012 FY2013 FY2014

FY1992 ‐2007: 14.3%

Since FY2008: 85.7%
77.6%

Since FY2011: 

18

I-526 Approvals Market Share (Regional)

HIGHER THAN THE 
PROGRAM AVERAGE HIGHER THAN THE 

REGIONAL AVERAGE

85.7%

GROWTH SCORE: (Since FY2008)

I‐526 PETITIONS APPROVED 
(FY 2014)

16
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China

EB-5 Foreign Direct Investment Market Share:

- 2014: $2,076,500,000
- Market Share: 86.37%
- Ranking: 1

- 1992 - 2014: $6,696,000,000

INVESTOR 
MARKET MAP 
IS NOW LIVE 
ON IIUSA.ORG 
I n conjunction with the Investor Market Report IIUSA is 

excited to launch our new Investor Market Map on IIU-
SA.org. Freedom of Information Act (FOIA) data enabled 

IIUSA to produce the interactive map which highlights coun-
try, regional and worldwide investor market data trends from 
FY1992 to FY2014. 

Using the interactive functions of the Investor Market Map 
users can now analyze historical I-526 approval data trends. 
The map enables users the ability to sort data by country or 
specific geographic region as well as by annual and cumulative 
totals. 

As the EB-5 Program continues to grow in popularity it 
is now more important than ever to analyze historical data 
trends to determine what EB-5 markets either established or 
emergent will be the most important in the coming years. 
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China

EB-5 Foreign Direct Investment Market Share:

- 2014: $2,076,500,000
- Market Share: 86.37%
- Ranking: 1

- 1992 - 2014: $6,696,000,000
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2016 WEBINAR SERIES
The EB-5 industry is multifaceted and constantly changing.  

Good thing IIUSA’s Webinar Series is back to help you make sense of it all.

Now in its third full year, IIUSA’s webinar series has 
become the industry’s leading educational platform 
for the discussion of emerging topics within the 
EB-5 Regional Center Program. 

By partnering the industry’s leading experts, IIUSA 
webinars are designed to give comprehensive 
background and analysis about various aspects of the 
EB-5 Program, including securities laws compliance, 

macro-industry trends, case studies, government 
affairs updates, and more. Through the webinar 
series, IIUSA facilitates the process of developing, 
documenting and storing industry knowledge for 
use by its members. 

For more on the IIUSA webinar series including 
registration and sponsorship information, visit 
IIUSA.org/webinars today!

Next Event is May 19, 2016!
LIVE: $100 | ON DEMAND $198

Members receive 50% off regular ticket rates!

Industry Best Practices
Financing EB-5 Projects

Banking & EB-5
Legislative/Government Affairs Overview

Filing Form I-924A 
& More!

WEBINAR
TOPICS



www.EB5AN.com
Call: 1-800-288-9138 or E-mail: info@EB5AN.com

AFFILIATE NETWORK

$15K project fee, low per investor fee
WA

OR

NV

CA

AZ

CO

TX
FL

GA

MI
MA

IL WV VA

NC

NY
CT

NJ
MD

DC

HI

Approved

Miami, FL Sample TEA Map

Instructional Videos Online Visit Our Booth for A Sample Report

Don’t be Overcharged
Affordable, Professional, Transparent 

Preliminary EB-5 Project ReportFree National EB-5 TEA Map

Fastest

3-Week 
Turnaround

Lowest 
Cost 

Flat $35K

Guaranteed

Full Refund
Guarantee

Fastest

8-Week 
Turnaround

Lowest 
Cost 

Flat $75K

Project
Strategy

Informed
Structuring

100% Free 
National
EB-5 TEA 

Map

Combine 
Census 

Tracts for a 
Custom TEA

Full Project DocumentationSetup New Regional CenterRent a Regional Center 

How Many
Jobs Created

How Much 
EB-5 Capital

How Strong Is 
Your Project 

$499 Flat Fee & 5-Day Turnaround 

www.clevelandinternationalfund.com

EB-5 Regional Center & Consultant

7 Fully Subscribed EB-5 Projects
I-526 Approvals:

380+ 
70+ Permanent 

Green Cards Issued



BY ALLEN WOLFF
IIUSA ASSOCIATE DIRECTOR 
OF MARKETING & 
COMMUNICATIONS

In today’s day and 
age (read: 2016), 
EB-5 stakehold-

ers must embrace 
the new reality that 

investors from Mainland China will have to 
wait six years, at a minimum, before a visa 
number will be available for them to immi-
grate to the United States. The truth is, while 
investors wait, numerous events could occur 
that may imperil their Program eligibility 
and result in a loss immigration benefits.

With recent data coming out of U.S. Citi-
zenship and Immigration Services (USCIS) 
fortells a grim story of unpredictably long 
waiting list (nearly 22,000 pending I-526 
petitions as of December 31, 2015), IIUSA 
is focused on alleviating this pressure of the 
backlog and further enhancing economic 
impacts for the Program.

A flourishing EB-5 Program of the fu-
ture will feature not just more visas but a 
more diversified investor marketplace. To 
this end, IIUSA has taken a number of im-
portant steps by forming relationships with 
thought leaders from countries and regions 
with the highest potential and faciliating the 
free flow of information about developing 
EB-5 markets.

Over the last few years, IIUSA has put 
into place an infrastructure through which 
the EB-5 industry can gain unique market 
insights about countries with growth poten-
tial. This is evident by the establishment of 
the Investor Markets Committee in July of 
2014 and regular articles on growth markets 
in The Regional Center Business Journal as 
well as in newsletters to the membership 
and industry.

IIUSA recently released the first volume 
of the Investor Market Report, which in-
cludes both on-the-ground insights and 
comprehensive quantitative analysis of EB-5 
investor trends. Every country in the world 
with EB-5 market data is assigned a “growth 

score”, allowing us to compare trends of 
various countries and regions against the 
average growth of the industry over vari-
ous timespans. By crunching the numbers 
on comprehensive data-sets of both US-
CIS petition data as well as Department of 
State visa statistics, we can now visualize 
the influx of investment from around the 
world and extrapolate where growth may 
yet come. The annual report will help EB-5 
stakeholders draw important conclusion 
that can lead to actionable steps by project 
sponsors to bring new investors through the 
Program.

In addition, IIUSA’s “market outreach” 
initiatives are helping to create an open di-
alogue between our membership and those 
interested in immigrating the U.S. through 
the EB-5 Program.

This summer, IIUSA will participate in 
several global events to promote EB-5 in-
vestment. IIUSA will present at the Invest-
ment Migration Forum (June 6-8) in Gene-
va, Switzerland and will lead a discussion 
about EB-5 investment and the role of U.S. 
immigration and investment profession-
als in the development of best practices 
for industry globally. Later in the month, 
IIUSA will host a booth at the SelectUSA 
Summit (June 19-21) in Washington, D.C., 
an event hosted by the U.S. Department of 
Commerce with the sole focus of delivering 
foreign direct investment (FDI) to commu-
nities around the country.

What’s unique about these two events is 
they are a reflection of IIIUSA’s continued 
emphasis on the development of govern-

mental and association-level partners.

To continue to grow awareness and un-
derstanding of EB-5 on an international 
scale, especially in countries with explosive 
growth such as Brazil, Vietnam, Russia and 
Latin American markets, IIUSA identified 
the need to proactively engage and work 
with professional associations that have the 
same goals as its own. IIUSA’s new partner-
ship with the Investment Migration Council 
(“IMC”), the host of the Investment Mi-
gration Forum and the worldwide associa-
tion for Investor Immigration and Citizen-
ship-by-Investment, is an example for how 
IIUSA can help generate new insights for its 
members and further develop international 
membership that will be to the benefit of the 
entire EB-5 industry.

IIUSA’s expertise is consulted by U.S. con-
sulates around the globe. As a trusted part-
ner of the U.S. Department of Commerce, 
IIUSA helps answers fundamental ques-
tions posed by potential investors about the 
EB-5 Program. To help answer these ques-
tions, and promote the EB-5 Program gen-
erally, IIUSA’s Investor Market Committee 
will soon make public its “Investor Toolkit”, 
a short reference guide to getting started for 
potential investors.

Lastly, after five years of hosting the EB-5 
Market Exchange in the U.S., IIUSA has an 
opportunity to utilize existing business re-
lationships to host its fall conference over-
seas going forward. Doing so would serve 
IIUSA’s strategic initiative to support exist-
ing investor markets and developing new 
ones that diversify origins of investors that 
participate in the EB-5 Program. The 2016 
Market Exchange location will be revealed 
soon – so stay tuned!

While a more inclusive and prosperous 
future for the EB-5 industry remains in the 
balance and industry observers do not yet 
know how or when the EB-5 Program will 
be reformed or if visa capacity will be ex-
panded, it is crucial that efforts begin today 
to prepare for the future of the EB-5 Pro-
gram. Ultimately, this means a sustained in-
terest and confidence in the Program from 
investors from all around the globe. 

HOW IIUSA IS HELPING TO STRENGTHEN NEW EB-5 MARKETS,  
ENCOURAGE MARKET DIVERSIFICATION

HOW IIUSA IS HELPING TO  
STRENGTHEN NEW EB-5 MARKETS 
Data-driven Analysis
• Annual EB-5 Investor Market Report
• Interactive Investor Market Map on IIUSA.org
• Industry Newsletters & Features in Regional 

Center Business Journal magazine

Education & Market Outreach
• International Partnerships
• Presentations at SelectUSA (Department of 

Commerce) Summits & Roadshows
• EB-5 Investor Toolkit 
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YOUR  ALL-ACCESS PASS
TO EVERYTHING EB-5.

Enjoy over 75+ Hours of exclusive EB-5 content including webinars and panel 
presentation recordings by purchasing the All Access Pass (AAP) for 2016. Exclusive 
to IIUSA Members, AAP holders receive additional insights from EB-5 reports and 
raw data on EB-5 statistics and trends.

 Regional Center “data tracker” reports featuring aggregated reporting on all 
Regional Centers’ annual I-924A filings and designations/amendments 

  I-829 request for evidence (RFE)/denial raw data and report (2011-2013)

 Notice of Intent to Terminate (NOITs) and final termination notices for 
terminated Regional Centers 

 Notices/reports of Securities & Exchange Commission (SEC) enforcement 
actions against Regional Centers
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DataSource

www.impactdatasource.com/map

 

                                                            
                                                                                
       

 
David Souders
440.461.1101

EB-5 Regional Center  
Insurance Solutions
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INDUSTRY EVENT SCHEDULE
LEARN ABOUT ALL THESE EVENTS AND MORE ON THE IIUSA EVENT CALENDAR AT WWW.IIUSA.ORG!

4/25 – U.S. Citizenship and 
Immigration Services (USCIS) 
EB-5 Immigrant Investor 
Program Stakeholder Engagement 
(Washington, DC)

5/23-25 - FINRA Annual Conference 
(Washington, DC)

6/07-08 - Investment Migration 
Council-The Investment Migration 
Forum (Geneva, Switzerland) 

6/19-21 - 2016 SelectUSA Investment 
Summit (Washington, D.C.)

6/22-25 - AILA National Annual 
Conference (Las Vegas, NV)

6/24-27 - U.S. Conference of Mayors 
(USCOM) Annual Conference 
(Indianapolis, IN)

7/22-7/25 – NACo Annual 
Conference and Exposition (Long 
Beach, CA

11/1-11/4 – 2016 CDFA National 
Development Finance Summit 
(New Orleans, LA)

 12/6 – CIS Ombudsman 6th Annual 
Conference (Washington, DC)

brooklyn 

ocean ave

9  fLOORS
LUXURY 
CONDO

NEW YORK CITY REAL ESTATE

contact@neeb5rc.com     newempireeb5.com    nere.com

347-974-3288

347-799-1778(FAX)

China：139-0288-8863 Lonnie He

USA：370 Lexington Avenue Suite 410,

New York, NY 10017

4920 3rd Avenue, Brooklyn, NY 11220

CEO: BENTLEY ZHAO     

     

MARKETING: CALVIN CHAN

BOOTH
NO.3

70 | IIUSA.ORG VOL. 4, ISSUE #1, APRIL 2016

M
em

be
rs

h
ip

 I
n

fo
rm

at
io

n



650 Business Plans
550 Economic Impact Studies

150 Regional Centers Designated
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ASSOCIATION BUILDING (ABC)
Lead IIUSA’s outreach to interest 
groups whose members are bene-
fiting from the EB-5 Regional Center 
Program and are natural strategic 
partners in advocacy, education, 
and/or otherwise.

BANKING
Develop educational materials for 
banks on the EB-5 Regional Center 
Program and best practices in pop-
ular financial services (escrow, bridge 
or other) loans, fund administration, 
etc.) that provides leadership in the 
ongoing institutionalization of the 
Program.

BEST PRACTICES
Develop recommended industry 
best practices that contribute to 
a transparent and informed mar-
ketplace with the highest degree of 
professional behavior that aligns the 
interests between investor, project, 
and Regional Center to the greatest 
extent possible.

BUDGET AND FINANCE 
Recommends IIUSA annual budget 
to membership, oversee budget re-
porting, and ensure compliance with 
all applicable laws and regulations.

BYLAWS
Ad hoc committee that recommends 
amendments to IIUSA’s corporate 
bylaws on an as needed basis.

COMPLIANCE
Proactively seek out market intel-
ligence to inform IIUSA of current 
trend drivers, while contributing to 
market transparency by making 
potentially aggrieved parties aware 
of IIUSA’s industry code of ethics 
policies and enforcement processes 
to address unethical behavior in the 
marketplace.

EDITORIAL 
Curate IIUSA’s industry-leading quar-
terly magazine, the Regional Center 
Business Journal (and other select 
publications) by providing essential 
input into IIUSA industry data collec-
tion/analysis process and carefully 
considering submissions for publica-
tion on various IIUSA communication 
platforms.

INVESTOR MARKETS
Track how world events are driv-
ing EB-5 investor market demand 
around the world and report through 
IIUSA’s various communication plat-
forms, while also providing essential 
input into IIUSA’s market research 
efforts that empower member mar-
keting decisions.

MEMBERSHIP
Improve IIUSA’s value proposition to 
members through consistent ben-
efits analysis, recommending new 
programming, and leading outreach 
efforts to desirable new members.

INTERNATIONAL SUBCOMMITTEE: Re-
cruit desirable new members 
based outside of the United 
States, while leading efforts to 
develop partnerships with interna-
tional governmental entities and 
interest groups.

PUBLIC POLICY
Consider public policy issues, both 
proactively and reactively, while 
developing and recommending in-
dustry positions for all elements of 
IIUSA’s advocacy and government 
affairs activities.

PUBLIC RELATIONS 
Provide ongoing input to IIUSA public 
affairs strategy and its implemen-
tation, and assisting with outreach 
efforts to members and media alike.

TECHNOLOGY
Lead IIUSA efforts in understanding 
members technology needs, deliver-
ing empowering, cutting-edge indus-
try technology tools to members, and 
optimizing all facets of IIUSA’s existing 
web presence.

I-526 & I-829 TRENDS
AS OF DECEMBER 2015

COMMITTEE 
CORNER
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By the Numbers

iiusa.org/marketplace

Visit the updated IIUSA Marketplace by going to iiusa.org, se-
lect Visit Our Shop, and chat with an IIUSA representative if 
you have any questions. 

• Sign Up for upcoming EB-5 webinars

• Purchase the All Access Pass

• Advertise in the Regional Center Business Journal

• Advocacy Brochures, Conference Handbooks and industry 
reports

• Exclusive Video Content, including webinars and confer-
ence presentations, available for OnDemand Purchase.

• Leadership Fund Contributions

Enjoy over 75+ Hours of 
exclusive EB-5 content in-
cluding webinars and panel 
presentation recordings by 
purchasing the All Access 
Pass (AAP) for 2016. Exclu-
sive to IIUSA Members, AAP 
holders receive additional in-
sights from EB-5 reports and 
raw data on EB-5 statistics 
and trends. 

• Regional Center “data tracker” reports featuring aggregated 
reporting on all Regional Centers’ annual I-924A filings and 
designations/amendments

• I-829 request for evidence (RFE)/denial raw data and report 
(2011-2013)

• Notice of Intent to Terminate (NOITs) and final termination 
notices for terminated Regional Centers

• Notices/reports of Securities & Exchange Commission (SEC) 
enforcement actions on against Regional Centers

The All Access Pass includes:

02/01/14   The U.S. Department of State-Bureau 
of Consular Affairs released its revised visa bulletin 
for the month of April, revealing that for mainland-
China born EB-5 visa applications, the cutoff date is 
now February 1, 2014 moving up from January 22, 
2014 in the previous monthly bulletin. 

450+   Join IIUSA for the 9th Annual EB-5 Regional 
Economic Development Advocacy Conference to be 
held from April 20-22, 2016 in Washington, D.C. The 
EB-5 Advocacy Conference, hosted by IIUSA each 
spring in the nation’s capital is the longest running 
EB-5 conference attended by international investment 
and economic development professional from around 
the world. 

IIUSA is proud to welcome an estimated 450+ 
attendees to this year’s conference at the vibrant 
Marriott Marquis, completed in May 2014 with the 
help of EB-5 investment. 

280   According to the U.S. Department of State, Bureau 
of Consular Affairs, 2015 report of the Visa Office 
280 EB-5 Immigrant Visas were issued to Vietnamese 
citizens this past year. Vietnam is currently one of the 
fastest growing EB-5 markets in the world. 

21,988   There are 21,988 I-526  petitions (Immigrant 
Petitions by Alien Entrepreneurs) pending with 
United States Citizenship and Immigration Services.  
The number of pending petitions, the highest in 
Program history, represents a 27% increase since last 
quarter. 

262   United States Citizenship and Immigration 
Services approved 262 Regional Centers in Fiscal Year 
2015, an 11% decline for FY2014. The gap between 
the numbers of I-924’s filed and the number of I-924’s 
approved has been increasing since FY2010. 

2,700+   The Regional Center Business Journal 
(RCBJ) has an international distribution list with 
over 2,700 participants across the EB-5 Regional 
Center Industry, The RCBJ is distributed to all our 
280+ Regional Center Members nationally as well as 
our 200+ Associate member worldwide in addition 
to being featured of our website which receives 
thousands of unique page views per month. Purchase 
an ad to be displayed in the next issue. 
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IIUSA’s This Date in EB-5 
History will serve as a new 
feature to highlight the EB-5 
programs milestones and 
changes, key pieces of legisla-
tion, publishing dates of US-
CIS memos, IIUSA achieve-
ments and important events 
over the past two decades of 
EB-5 history. To access the 
memos please be sure to visit 
the IIUSA Member Portal. 

member.iiusa.org

EB-5
HISTORY

FEBRUARY-APRIL

FEBRUARY
• February 1, 2014- The Brookings 

Institute publishes report: 
Improving the EB-5 Investor Visa 
Program: International Financing 
for U.S. Regional Economic 
Development.

• February 26, 2014-U.S. 
Citizenship and Immigration 
Services Stakeholder 
Engagement: A Discussion 
about the EB-5 Investor Program 
Teleconference 

• February 28, 2014- IIUSA 
Executive Director Peter D. 
Joseph Moderates a Panel at the 
2015 Private Public Partnership 
Conference (P3C) in Dallas, TX 
on importance of alignment 
between public and private 
sector interests. 

• February 27, 2009- IIUSA Holds 
2nd Annual EB-5 Regional 
Economic Development 
Advocacy Conference in 
Washington, D.C.

MARCH 
• March 3, 2000-Pearson Memo 

on I-829 Adjudication

• March 3, 2014- National 
Association of Counties (NACo) 
Adopts Temporary Resolution in 
Support of EB-5

• March 11, 2013- IIUSA Executive 
Director Peter D. Joseph Testifies 
before Texas State Legislature 
on success of EB-5 in driving 
foreign direct investment into the 
state. 

• March 18, 2015-IIUSA Launches 
its Member Portal  on IIUSA.org. 

• March 26, 2015- U.S. House 
of Representatives Homeland 
Security Committee Hearing: 
Leadership Challenges at 
the Department of Homeland 
Security: Allegations of Improper 
Influence Regarding Special 
Visas. 

APRIL
• April 4, 2015- IIUSA Unveils EB-5 

Economic Impact Map on IIUSA.
org.

•  April 29, 2013- U.S. Citizenship 
and Immigration Services Moves 
Headquarters from Los Angeles, 
CA to Washington, D.C.

Connect with IIUSA

Invest In the USA 
(IIUSA)

iiusa.org/blog Weibo WeChatEB5IIUSA

Association to Invest 
In the USA (IIUSA)

Invest In the USA 
(IIUSA)

@EB5IIUSA
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FRAGOMEN, DEL REY, BERNSEN & LOEWY, LLP

www.fragomen.com/eb5

EB-5 Investor Program

A WORLD OF DIFFERENCE IN IMMIGRATION

Fragomen’s Worldwide Private Client Practice helps high net worth individuals, 
their families, and their advisors navigate the legal complexities of immigration 
requirements related to investment and entrepreneurial opportunities in the United 
States of America.

Please contact any of our EB-5 immigration thought leaders for the immigration 
advice that can help you:

P R I VAT E  C L I E N T  P R A C T I C E

W O R L D W I D E

AUSTIN FRAGOMEN, CHAIRMAN
New York, NY 
afragomen@fragomen.com 
 
 
PARISA KARAAHMET, PARTNER
New York, NY 
pkaraahmet@fragomen.com 
 

MICHAEL TURANSICK, PARTNER
Chicago, IL 
mturansick@fragomen.com 
 

CHAD ELLSWORTH, PARTNER
New York, NY 
cellsworth@fragomen.com

ANNA MORZY, PARTNER
Chicago, IL 
amorzy@fragomen.com 

ENRIQUE GONZALEZ, III, PARTNER
Coral Gables, FL 
egonzalez@fragomen.com 
 

MITCH WEXLER, PARTNER 
Irvine, CA 
mwexler@fragomen.com

CYNTHIA LANGE, PARTNER
Silicon Valley, CA 
clange@fragomen.com 

 
CHAD BLOCKER, PARTNER
Los Angeles, CA  
cblocker@fragomen.com  
 

ROBERT HORSLEY, EXECUTIVE DIRECTOR  
Silicon Valley, CA 
rhorsley@fragomen.com



BUSINESS PLANS
750
OVER

AND WE’RE JUST GETTING STARTED.

Strategically craaed with proven results.  
Let our business consultants, financial experts, 

and plan writers guide you.

661-878-9012   |   26254 Prima Way, Santa Clarita, CA 91350  |   info@elitevisaplans.com  |  www.elitevisaplans.com76 | IIUSA.ORG VOL. 4, ISSUE #1, APRIL 2016


