
Keep the Jobs & Grow  the American Economy

EB
-5

REAUTHORIZATION:

March 2017

REGIONAL
CENTER
BUSINESS
JOURNAL

IIUSA's 6th Annual EB-5 Forum 
Recap

What the 115th Congress and 
Trump Administration Means for 
EB-5

GAO 2016 Report: A summary

New RIMS II Multipliers Released

Materiality in Securities and 
Immigration Contexts

The Crossroads of EB-5 
Investment, U.S. Tax Compliance, 
and Proper Tax Planning

TEA Designations and the 
Proposed DHS Rule

EB-5 Fund Administration: 
Increased Interest in 
Transparency and Third Party 
Oversight for EB-5 Transactions

Stop in Wyoming on the Way to 
America

Investor Market Spotlight: Nigeria

The U.S. Asia-Pacific Economic 
Cooperation Business Travel Card 
Program

IN 
TH

IS 
ISS

UE
:



WOLFSDORF’S EB-5 PRACTICE 
TEAM is comprised of talented 
attorneys who contribute the  
following unique experiences:

• EB-5 Regional Center  
in-house counsel

• First-hand knowledge of foreign 
and U.S. government agencies

• Best-in-class consular 
representation

• Backgrounds in securities, 
public equity, banking and 
corporate law

• Advanced academic 
credentials in Business, Finance, 
International Migration, Public 
Policy, and more.

LOS ANGELES
1416 2nd Street
Santa Monica, CA 90401
+1 310 570 4088

NEW YORK
641 Lexington Ave, 15th Floor
New York, NY 10022
+1 212 899 5040

www.wolfsdorf.com
visalaw@wolfsdorf.com

- Attorney Advertising -

IIUSA-December-2016.indd   1 12/6/2016   11:13:41 AM



Vol. 5, Issue #1: February 2017

Copyright ©2016 IIUSA. Every effort has been made to ensure that the information con-
tained in this guide is complete and accurate at the time of publication. All questions and 
concerns regarding this publication can be directed to IIUSA, 300 New Jersey Ave NW, 
Suite 1075, Washington, DC 20001, 773-899-0563 or info@iiusa.org.

IIUSA has no direct affiliation 
with, nor endorses the products/
services of, any companies that are 
advertising in this magazine.

TABLEOFCONTENTSPRESIDENT

K. David Andersson 
(2010-Present)
Whatcom Opportunities  
Regional Center

VICE-PRESIDENT

Robert C. Divine (2010-Present)
Baker Donelson Bearman, 
Caldwell & Berkowitz, PC

SECRETARY-TREASURER

Stephen Strnisha (2016-Present)
Cleveland International Fund

EXECUTIVE DIRECTOR

Peter D. Joseph (2010-Present)
Ex-Officio

DIRECTORS
Angelique Brunner (2014-Present)
EB5 Capital
George W. Ekins (2012-Present)
American Dream Fund, Inc.
Charles C. Foster (2016-Present)
Foster LLP
Daniel J. Healy (2013-2015, 
2016-Present)
Civitas Capital Group
Patrick F. Hogan (2010-Present)
CMB Regional Centers
Robert Kraft (2014-Present)
FirstPathway Partners
Tom Rosenfeld (2011-Present)
CanAm Enterprises, LLC
David Souders (2015-Present) 
Todd & Associates, Inc.
Kyle Walker (2016-Present
Green Card Fund LLC

Cletus M. Weber (2015-Present)
Peng & Weber, PLLC

HONORARY MEMBERS
DIRECTOR EMERITUS 

William P. Gresser 
Director (2010-2016) 
EB-5 New York State Regional Center 
Henry Liebman 
Founding Director (2005-2012) 
American Life, Inc. 

PRESIDENT EMERITUS 

Stephen W. Yale-Loehr 
Founding President/CEO (2005-2010)
Miller Mayer, LLP

SECRETARY-TREASURER EMERITUS

Robert G. Honts  
Secretary-Treasurer (2010-2016)
Texas Lone Star Enterprises, LLC 

GOVERNMENT  
AND PUBLIC AFFAIRS
AKIN GUMP STRAUSS  
HAUER & FELD, LLP
CAVALRY, LLC

COMMITTEE CHAIRS
BANKING
Daniel B Lundy, Klasko 
Immigration Law Partners, LLP
Mark Roberts, Alliance Bank 
of Arizona

BEST PRACTICES
Mary King, New York City 
Regional Center
Dawn Lurie, Seyfarth-Shaw

BUDGET & FINANCE
Stephen Strnisha
Cleveland International Fund

BYLAWS
Robert G. Honts
Texas Lone Star Enterprises

COMPLIANCE
Mariza McKee, Kutak Rock LLP 
Kurt Reuss, EB5 Diligence

EDITORIAL
Lincoln Stone
Stone Grzegorek & Gonzalez LLP

INVESTOR MARKETS
Lili Wang, New City Advisors

MEMBERSHIP
Laura Kelly, NES Financial

PUBLIC POLICY
Bill Gresser, EB-5 New York 
State Regional Center

PUBLIC RELATIONS
Warren Oakes, David Hirson & 
Partners LLP

TECHNOLOGY
David Bovee, Zenith Global Capital

STAFF MEMBERS
Peter D. Joseph, Executive 
Director
Allen J. Wolff, Associate Director 
of Marketing & Communications
Lee Li, Policy Analyst
Ashley Sanislo Casey, 
Associate Director of Advocacy
Nicole Merlene, Associate 
Director of Public Policy
McKenzie Penton, Membership 
Development Coordinator

CONTACT IIUSA
300 New Jersey Ave NW Suite 1075
Washington, DC 20001
info@iiusa.org
(202) 795-9669

BOARDOFDIRECTORS
PR

ES
IDE

NT
'SA

DV
ISO

RY
CO

UN
CIL

Information about membership is available by emailing membership@iiusa.org.

4 WELCOME

6 ADVOCACY

13 EDUCATION / RESEARCH

42 INTERNATIONAL PERSPECTIVES

60 MEMBERSHIP INFORMATION

6	 Government Affairs Timeline: 2016 Year in Review

8	 A New Horizon: What the 115th Congress and 
Trump Administration Means for EB-5 and Why  
We Must Act Now

11	 Telling the Stories of Local Community Impact of  
the EB-5 Regional Center Program

13	 GAO 2016 Report: A summary and look forward

18	 New RIMS II Multipliers Released

21	 The Effect of Redefining Accredited Investors in EB-5

24	 Materiality in Securities and Immigration Contexts

27	 The Crossroads of EB-5 Investment, U.S. Tax 
Compliance, and Proper Tax Planning

30	 TEA Designations: Proposed DHS Rule Would 
Significantly Alter the Process

35	 EB-5 Fund Administration: Considerations in Light of 
Increased Interest in Transparency and Third Party 
Oversight for EB-5 Transactions

38	 Stop in Wyoming on the Way to America: The Use 
of Wyoming Trust Structures to Administer EB-5 
Investment Funds Pending Removal of Conditions 
on Residence

	 Letter from the Editor

	 IIUSA Editorial Committee

42	 Seven Trends in EB-5 Investor Markets Illustrated by 
the Latest I-526 Filings Statistics of Investor Origin

45	 President Trump’s Travel Ban and EB-5: What You 
Need to Know

50	 Investor Market Spotlight: The Cautious Giant – 
EB-5 Lessons from Nigeria

52	 The U.S. Asia-Pacific Economic Cooperation 
Business Travel Card Program

55	 IIUSA's 6th Annual EB-5 Forum Recap: EB-5 
Industry Convenes in Los Angeles for Education 
and Business Development

60	 IIUSA Commitee Corner

61	 2016 Industry Events 
By The Numbers

62	 EB-5 History

VOL. 5, ISSUE #1, MARCH 2017	 IIUSA.ORG | 3



Letter from  
the Editor

Dear Readers: 

2016 was another hectic and successful year for 
the EB-5 Regional Center industry. This issue 
of IIUSA’s Regional Center Business Journal 

encapsulates significant accomplishments in the year 
past and previews what waits ahead for the industry 
in 2017. With a looming sunset date of April 28, a new 
Congress and new Administration, 2017 is shaping up 
to be a pivotal year for the industry.

 This edition of the Journal, fittingly, highlights 
advocacy -- a major component of IIUSA’s activities. 
IIUSA works tirelessly to secure a long-term 
reauthorization of the Regional Center Program and 
to promote it as an economic driver for communities 
across the nation. Other articles in the Journal remind 
us of the many disciplines that make up the industry, 
with articles on securities regulation, issuer best 
practices, EB-5 fund administration, multipliers for 
job creation, tax compliance, and trusts practice. The 
international section of the Journal provides the latest 
on changes affecting the Chinese migration market, 
the EB-5 market in Nigeria, and investor origin trends 
in stable and emerging markets overseas.

Through the hard work and dedication of IIUSA’s 
Editorial Committee, our generous authors, and 
IIUSA staff, we are able to consistently produce a high 
quality Regional Center Business Journal. I welcome 
all IIUSA members to contribute their expertise in 
the form of articles to the industry’s premier trade 
publication. Send us your ideas and articles!

Lincoln Stone
Chair of the Editorial Committee, IIUSA
Stone Grzegorek & Gonzalez LLP

IIUSA Editorial  
Committee

LINCOLN STONE
STONE GRZEGOREK & GONZALEZ 

LLP (COMMITTEE CHAIR)

K. DAVID ANDERSSON
WHATCOM OPPORTUNITIES 
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PETER D. JOSEPH
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PARISA KARAAHMET
FRAGOMEN, DEL RAY, BERNSEN & 

LOEWY, LLP

SCOTT BARNHART
BARNHART ECONOMIC SERVICES

SUSAN PILCHER
STONE GRZEGOREK & GONZALEZ LLP

REID THOMAS
NES FINANCIAL

OSVALDO F. TORRES
PRINCIPAL, TORRES LAW

MICHAEL KESTER
IMPACT DATASOURCE

MICHAEL HOMEIER
HOMEIER & LAW, P.C.
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Board of Directors
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Q1

Q2

Q3

•	 1/5 – FINRA includes general solicitations 
under Regulation D in the EB-5 Program on 
its 2016 Regulatory and Examination Priori-
ties Letter.

•	 2/2 – Senate Judiciary Committee holds 
hearing: The Failures and Future of the EB-5 
Regional Center Program: Can it be Fixed?

•	 2/11 – House Judiciary Committee holds 
hearing: Is the Investor Visa Program an Un-
derperforming Asset?

•	 2/21 – IIUSA Advocacy Coordinator, Ni-
cole Merlene, presents at the National Asso-
ciation of Counties’ Community, Economic 
and Workforce Development Steering Com-
mittee: Economic and Workforce Develop-
ment Joint Subcommittee meeting.

•	 4/2 – The Congressional Research Service 
publishes a report: EB-5 Immigrant Investor 
Visa, which highlights the Program's his-
tory, requirements, petition process, admis-
sibility, economic impact, policy issues, and 
legislation from the 114th Congress.

•	 4/13 – Senate Judiciary Committee holds 
hearing: The Distortion of EB-5 Targeted 
Employment Areas: Time to End the Abuse. 
IIUSA Executive Director, Peter D. Joseph, 
serves as a witness.

•	 4/20-4/22 – IIUSA successfully hosts the 
9th Annual EB-5 Advocacy Conference 
and 11th Annual Membership Meeting in 
Washington, DC. The event brought over 
400 attendees, 32 sponsors and 28 exhibitors 
together for three days of networking, edu-
cation and advocacy.

•	 4/25 – USCIS hosts an EB-5 Stakeholder 
Listening Session to discuss minimum in-
vestment amounts, the TEA designation 
process, the regional center designation pro-
cess, and indirect job creation methodolo-
gies.

•	 5/12 – IIUSA published the first-of-its kind 
EB-5 Investor Markets Report, a quantitative 
and qualitative analysis of established and 
emerging EB-5 investor markets. The report 
will be updated annually going forward.

•	 6/1-6/3 – IIUSA hosts Leadership Summit 
in Washington D.C. with the Board, 
President's Advisory Council, and 
committee chairs to find consen-
sus on policy issues and strategic 
planning.

•	 6/8 – IIUSA Executive Direc-
tor, Peter D. Joseph, presents 
at the Investment Mi-
gration Council (IMC) 
Investment Migration 
Forum in Geneva, 
Switzerland.

2016 IIUSA
2016 was an eventful year for the EB-5 

industry, which crucially including two 
successful short-term reauthorizations 

of the Program. To put the year in perspec-
tive, IIUSA has compiled a "Year in Review" 
Timeline with important dates, links and hap-
pening that shaped industry activities and has 
led to where we are today.

The first quarter of the year included sever-
al House and Senate oversight hearings on the 
EB-5 Program. IIUSA Executive Director Pe-
ter D. Joseph served as a witness in the April 
13, 2016 Senate Judiciary Committee hearing. 
Later in April, IIUSA held another successful 
EB-5 Advocacy Conference in Washington, 
D.C. which brought over 400 industry stake-
holders together for three days of networking, 
education and advocacy.

The summer months were focused on 
building industry consensus on policy issues 
and bolstering the industry's negotiation ca-
pabilities in support of reauthorization of the 
Program with enhanced program integrity 
measures and maintaining effectiveness as an 
economic development tool.

On the investor markets front, IIUSA in-
creased its overseas visibility by participat-
ing in international conferences in Geneva, 
Shanghai, and Hong Kong and also produced 
its first-ever Investor Markets Report, giv-
ing members insight into emerging market 
trends across the globe.

IIUSA helped garner additional public 
support for the EB-5 Program, including 
new and renewed resolutions from outside 
stakeholder groups like the U.S. Conference 
of Mayors, National Association of Counties, 
National Conference of State Legislatures and 
the Association of University Research Parks, 
to name a few. Positive media from coast to 
coast also enhanced our message of American 
job creation and community development.

This year was one of great progress, setting 
the EB-5 industry up for a real reform and 
long-term reauthorization package in 2017.

Without the continued support and en-
gagement by our members, this progress 
would not be possible. We at IIUSA look for-
ward to continuing to work with you all in 
2017!
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2017

Q3
Q4

•	 6/19-6/21 – IIUSA staff represents the EB-5 
industry at the SelectUSA summit for the 
third year in a row to promote the EB-5 Pro-
gram to foreign direct investment profes-
sionals from around the globe.

•	 6/27 – The U.S. Conference of Mayors passes 
a resolution supporting the reauthorization 
of the EB-5 Regional Center Program for the 
5th year in a row.

•	 6/30 – Senate Judiciary Committee holds 
hearing: Oversight of the Department of 
Homeland Security where Secretary Jeh 
Johnson reveals plans to publish regulations 
for public comment.

•	 7/5 – IIUSA joins the US Chamber of Com-
merce, Real Estate Roundtable, American 
Immigration Lawyers Association, and the 
EB-5 Investment Coalition in support of re-
authorization of the Program with enhanced 
program integrity measures and maintain-
ing effectiveness as an economic develop-
ment tool.

•   7/8 – The Association of University Research 
Parks passes a resolution of support of reau-

thorization of the EB-5 Regional Center 
Program.

•   7/22-7/25 – The National Associa-
tion of Counties passes a resolution 

of support of permanent authoriza-
tion of the EB-5 Regional Center 

Program.

•   8/10 The National Con-
ference of State Legislatures 
(NCSL) passes a resolution 

of support of permanent 
authorization of the 
EB-5 Regional Center 
Program.

•	 9/12 – Chairman Bob Goodlatte (R-VA-6) 
introduces H.R. 5992 American Job Cre-
ation and Investment Promotion Reform 
Act of 2016, co-sponsored by Ranking 
Member John Conyers (D-MI-13).

•   9/13 – IIUSA Joins EB-5 Industry Stake-
holder Groups in Sending Letter to Congress 
Regarding H.R. 5992, the American Job Cre-
ation and Investment Promotion Reform Act.

•	 9/15 – IIUSA Executive Director, Peter D. 
Joseph Publishes Op-Ed in the Huffington 
Post “EB-5 Reform: Keep The Jobs, Fix The 
Problems”.

•	 9/29 – A Continuing Resolution (CR) ex-
tends the EB-5 Regional Center Program 
until December 9, 2016.

•	 10/10-10/11 – IIUSA Hosts the 6th Annual 
EB-5 Industry Forum in Los Angeles, CA. 
the Forum featured 350 attendees, 38 spon-
sors and 23 exhibitors and an agenda that 
included 3 general symposium discussions, 
breakout sessions covering hot-topics for 
regional centers and investors, and due dili-
gence and case studies seminars. The confer-
ence also featured Guest of Honor speakers 
from Congress, SEC, USCIS and DOS.

•	 10/21 – The Government Accountability Of-
fice releases a study examining the use of 
targeted employment areas in the EB-5 Pro-
gram.

•	 11/7 – IUSA Executive Director, Peter D. 
Joseph, represents the EB-5 Regional Cen-
ter industry at the Investment Immigration 
Summit East Asia series in Hong Kong.

•	 11/17 – IIUSA joins the US Chamber of 
Commerce, Real Estate Roundtable, Ameri-
can Immigration Lawyers Association, and 
the EB-5 Investment Coalition in support of 
reauthorization during the lame duck ses-
sion.

•	 11/24 – IIUSA Executive Director, Peter D. 
Joseph, present at the American Immigra-
tion Lawyers Association (AILA). Mr. Jo-
seph presented on program extension and 
congressional reform, new agency develop-
ments and trends and prospects and impli-
cations of the potential sunset of the EB-5 
Program.

•	 11/25 – The Department of Homeland Secu-
rity updates the unified regulatory agenda to 
include EB-5 regulation release at the start 
of 2017.

•	 12/3 – A piece of draft legislation to reform 
and reauthorize the EB-5 Program is circu-
lated around the industry. The bill is never 
officially introduced or endorsed by any 
legislative office or stakeholder group, but is 
the result of hard-fought consensus among a 
diverse set of stakeholders.

•	 12/9 – The EB-5 Regional Center Program 
gets a clean extension by being included in 
the continuing resolution (CR) that funds 
the federal government.

•	 1/3/2017 – the 115th session of Congress 
commences.

•	 1/11 – DHS publishes an advanced notice of 
proposed rule making (ANPRM) in the Fed-
eral Register, seeking to update EB-5 regula-
tions to enhance program integrity.

•	 1/13/17 – DHS publishes a notice of pro-
posed rule making (NPRM) in the Federal 
Register that would increase minimum in-
vestment amounts and update TEA designa-
tions for the EB-5 Regional Center Program.

•	 1/20/17 – Donald J. Trump is inaugurated as 
the 45th President of the United States. 

YEAR IN REVIEW
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 BY PETER D. JOSEPH
EXECUTIVE DIRECTOR, IIUSA

A new year, a new 
Congress and a 
new adminis-

tration bring a new set 
of opportunities and 
challenges for the EB-5 

industry. The end of 2016 left the industry 
with hope that a legislative deal could be pos-
sible. Bipartisan, bicameral negotiations last 
November and December brought all sides 
close to a deal. Even though we fell short, 
the draft language provided a much-needed 
foundation for future negotiations.

Since then, IIUSA and other industry 
stakeholder groups have been building on 
ideas from 2016 negotiations, including the 
draft legislation, which was never formally 
introduced, in an effort to bring stakehold-
er-approved considerations to legislators on 

Capitol Hill to help reinvigorate and find a 
solution to a long-term deal and program 
reforms. A new Congress means all legisla-
tion introduced in the 114th Congress (2015-
2016) is no longer active and we have a clean 
slate from which to work.  As of this writing, 
the only EB-5 legislation formally introduced 
is Senate Judiciary Chairman Grassley (R-IA) 
and Ranking Member Feinstein’s (D-CA) leg-
islation (S. 232) to terminate the EB-5 Pro-
gram. We are working to help forge a credible 
stakeholder compromise as balance against 
terminating the Program. 

However, the dynamics of EB-5 advoca-
cy efforts in 2017 are different for a variety 
of reasons. Just one week before President 
Trump was inaugurated, the Department of 
Homeland Security (DHS) published two 
separate proposed regulations specific to EB-
5, an Advanced Notices of Proposed Rule-
making (ANPRM)  and a Notice of Proposed 
Rules (NPRM) . They address several impor-

tant issues of the program, not the least of 
which are investment amounts and targeted 
employment area (TEA) designations. As we 
all know by now, the overwhelming response 
from the industry was that these regulations, 
particularly the investment amount increases, 
would make the program unsustainable.

Fortunately, the new administration has 
put a hold on all last-minute Obama regula-
tions. On the day he took office, President 
Trump issued a memorandum to all agency 
and department heads, declaring a 60-day 
regulatory freeze on all regulations that 
have been published in the Federal Regis-
ter, but had not yet taken effect. This freeze 
included the EB-5 regulations published in 
mid-January. To date, we are unsure what 
the regulations will mean once this 60-day 
freeze expires, which is why we need to pre-
pare as if they would proceed as normal. 

A NEW HORIZON:

What the 115th Congress and Trump 
Administration Means for EB-5 and 

Why We Must Act Now
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As of the date of writing this, there are 51 
days until the April 28 sunset date of the Pro-
gram and 34 days until the deadline to sub-
mit comments on the regulations, based on 
the original deadline published in the Federal 
Register. With the usual disarray that occurs 
in Washington when a new administration 
takes office and the start of a new Congress, 
legislators are pressed for time to consider 
smaller issues like EB-5 amongst much bigger 
agenda items like cabinet and Supreme Court 
confirmations and funding the federal gov-
ernment. Because of that, we as an industry 
must be proactive.

Our responsibilities to ensure continued 
life and vitality of the Program are two-fold: 
1.) We need to prepare substantive comments 
on the proposed regulations, demonstrat-
ing their debilitating effects to the Program 
and the American economy if enacted; and 
2.) Present a reasonable legislative compro-
mise on Capitol Hill. With so many other is-
sues capturing the attention of legislators, it 
is imperative for us to produce a thoughtful, 
well-reasoned consensus package for reform 

and reauthorization.  This compromise pack-
age must allow all sides to make progress 
and should include: TEA reform, provisions 
to address fraud and abuse, and investment 
amount changes that keep the Program com-
petitive internationally.

IIUSA, with input from the full member-
ship and the Public Policy Committee, has 
been working on this legislative compromise 
since the first of the year, using the discussion 
draft from late last year as a starting point. We 
believe that we are closing in on a final draft 
and hope to be able to share that with you, our 
members, soon so that we can join forces and 
take our case to Capitol Hill well ahead of the 
April 28 sunset date.

Additionally, while the President instated 
a regulatory freeze on the EB-5 proposed 
regulations, we are still uncertain what that 
ultimately means once the 60-day freeze runs 
out. We cannot assume they will altogether be 
eliminated and the industry should use the 
prospect of a legislative solution as the driving 
force to both avoid the encumbering regula-
tions and to find compromise for reasonable 

and responsible reform that appeases both 
the industry and legislators. Being proactive 
on advocacy is the only way to keep delibera-
tive reauthorization talks alive and show Con-
gress that the EB-5 industry is serious about 
reforming the Program so it can continue on 
its course as a successful and fulfilling eco-
nomic development tool for communities all 
across the nation.

The idea of “survive and advance” can no 
longer be the mindset. With so much uncer-
tainty about what the regulations could mean 
for the Program along with the immigration 
agenda of the new Administration, the indus-
try needs to take advantage of this opportu-
nity to solidify a future for the EB-5 Regional 
Center Program. Failure to take the lead at 
this pivotal time could be at the detriment of 
hundreds of projects, thousands of investors 
seeking a new life for their families, hundreds 
of thousands of American jobs and the count-
less communities that reap the benefits of the 
EB-5 Program which breathes new life and 
opportunity into them, all at no cost to the 
taxpayer. 
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BY ASHLEY SANISLO 
CASEY
IIUSA ASSOCIATE DIRECTOR 
OF ADVOCACY

One of IIUSA’s 
primary goals 
as the EB-5 

industry trade associa-
tion is to increase positive news stories about 
EB-5 Regional Center Program to counteract 
the many negative ones. As practitioners and 
stakeholders of the EB-5 Program, IIUSA 
members – and those who follow the Pro-
gram closely - are well aware of the positive 
impact EB-5 has on communities all across 
the country. The U.S. Department of Com-
merce released an economic impact report 
in January 2017 which demonstrated this im-
pact. According to the report, in FY2012 and 
FY2013 alone, the EB-5 Program accounted 
for nearly 170,000 American jobs through 
$16.4 billion in investments. Yet, stories about 
bad actors who have been caught manipulat-
ing the EB-5 Program for personal gain have 
overwhelmed the headlines even when stories 
of job creation and economic development 
are the majority of stories being told by the 
EB-5 Program.

In an effort to shine a light on the positive 
stories that have resulted from EB-5 invest-
ment, IIUSA secured the services of Public 

Relations (PR) consultants John Ashbrook 
and Josh Holmes, partners and founders of 
Cavalry, LLC, a Washington, DC-based PR 
firm with specialization and expertise in po-
litical issue management. In January 2017, 
Politico ranked Cavalry second on its list of 
Washington, DC power players, an elite des-
ignation reserved only for the most strate-
gic and effective in the business. Since join-
ing IIUSA’s public affairs team in September 
2016, Cavalry has worked closely with the 
IIUSA advocacy team to promote positive 
stories about EB-5 in the media, including the 
strategic placement of articles and op-eds in 
both national and local outlets and the craft-
ing of disciplined and effective statements in 
response to media inquiries and political de-
velopments.

Furthermore, Cavalry has spent the past 
several months getting to know IIUSA’s 250+ 
member Regional Centers, including the 
drive behind their projects and the meaning-
ful impact they have on regional economic 
development. These conversations are being 
converted into narratives that tell the story 
of local community development and job 
creation that would not otherwise be pos-
sible without the investment of EB-5. For 
example, Cavalry helped to draw up interest 
in and place an article in a local publication 
highlighting the grand opening of a substance 

abuse and psychiatric treatment hospital in a 
small New England town that was partially 
funded by EB-5 investment. The construction 
of the hospital, which specializes in opioid 
abuse treatment, would not have otherwise 
been possible if not for the EB-5 funds which 
would have left a void in the community 
which desperately needed this facility. Al-
though EB-5 itself was not the main focus of 
the article, it gave real life context to the po-
tential EB-5 investments can realize for com-
munities.

Another example of Cavalry’s effective-
ness was the placement of a September 2016 
op-ed in The Hill written by IIUSA Executive 
Director Peter D. Joseph that demonstrated 
the wide-ranging EB-5 impact on the cities of 
Cleveland and Philadelphia, the sites of this 
past summer’s Republican and Democratic 
National Conventions.

There is no such thing as too much positive 
press. If you have a project that is expecting a 
milestone event in the next few months, such 
as a groundbreaking or grand opening, please 
reach out to IIUSA staff so we can help craft a 
narrative for your local media. Contact me di-
rectly at ashley.casey@iiusa.org to get the ball 
rolling and help your trade association elevate 
the amazing economic development EB-5 is 
creating all around the country. 

Telling the Stories of Local 
Community Impact

OF THE EB-5 REGIONAL CENTER PROGRAM
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• 100% I-526 & I-829 
    project approval

• Previous project full 
   return of capital

• Portfolio of 21 projects

• Diverse clientele from
  50+ countries

• One of the oldest 
   regional centers in 

   the country

W W W. E B 5 C A P I TA L . C O M 

W W W. E B 5 C A P I TA L . C N

Sugarbush Ski Resort 
Warren, VT

City Market at O Street
Washington, DC

Marriott Marquis
Washington, DC

DC Hilton Hotels
Washington, DC

San Jose Marriott Hotels 
San Jose, CA

Kensington Place of Redwood City 
Redwood City, CA

Riverfront at the Navy Yard
Washington, DC

Columbia Place
Washington, DC

The Coliseum
Washington, DC

Portland Hilton Canopy 
Portland, OR

225 North Calvert
Baltimore, MD

1000 F
Washington, DC

Proper Hotel
Los Angeles, CA

Goleta Hilton Garden Inn 
Goleta, CA

Angelique Brunner
Founder & President of EB5 Capital

The material presented herein is for informational purposes only and is not an offer to sell or a solicitation of an offer to buy any security by EB5 Capital or any of its affiliates (“EB5”). This material may not be relied upon in connection with the 
purchase or sale of any security. Securities, if offered, will only be available to persons who are “accredited investors” or otherwise qualified investors pursuant to a confidential private placement memorandum and subscription agreement.

300 M
Washington, DC

Temecula Hilton Home2 Suites 
Temecula, CA

LA-Agoura Hills Marriott Hotels
Agoura Hills, CA

C R E AT I N G  JOBS  T H R O U G H  F O R E I G N  INVESTMENT

331 N 
Washington, DC

The Highline
Washington, DC

1401 Penn
Washington, DC
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 BY SPENCER MCGRATH-
AGG
ATTORNEY, BOUNDARY BAY 
LAW, PLLC

On June 30, 
2016 Congress 
passed the 

Fraud Reduction and 
Data Analytics Act 

of 2015 (“FRADA”) (Pub. L. No. 114-186). 
Under FRADA, the Director of the Office 
of Management and Budget in consultation 
with the Comptroller General must “establish 
guidelines for agencies to establish financial 
and administrative controls to identify and 
assess fraud risks and design and implement 
control activities in order to prevent, detect, 
and respond to fraud.” The “financial and ad-
ministrative controls” under FRADA are “re-
quired to be established by agencies” includ-
ing USCIS.

The guidelines for establishing financial 
and administrative controls must incorporate 
the “leading practices” of the Framework for 
Managing Fraud Risks in Federal Programs 
(“Fraud Risk Framework”) published by the 
GAO on July 28, 2015. This provision of FRA-
DA effectively incorporates over 40 pages of 
highly technical requirements into a law that 
is just over two pages of text.

In the Fraud Risk Framework, each leading 
practice is discussed as a means of carrying 
out an “overarching concept” of fraud risk 
management. Each overarching concept com-
prises one of four components of the Fraud 
Risk Framework:

1   Commit to combating fraud by creating 
an organizational culture and structure con-
ducive to fraud risk management.

2   Plan regular fraud risk assessments and 
assess risks to determine a Fraud Risk Profile.

3   Design and implement a strategy with 
specific control activities to mitigate assessed 
fraud risks and collaborate to help ensure ef-

fective implementation.

4   Evaluate outcomes using a risk-based ap-
proach and adapt activities to improve fraud 
risk management.

The GAO’s 2016 Report to Congress on 
the Immigrant Investor Program (the “GAO 
Report”) evaluates USCIS’s progress towards 
implementing the leading practices in the re-
gional center program (the “Program”). This 
agency’s findings are organized under the 
same overarching concepts used in the Fraud 
Risk Framework. Although the GAO Report 
found that USCIS is committed to combat-
ing fraud, it noted that implementation of 
the leading practices under the second com-
ponent (planning and assessing) was incom-
plete. Since these leading practices have not 
yet been implemented, the GAO Report did 
not evaluate whether USCIS had implement-
ed the leading practices under the third and 
fourth components.

COMPONENT #1: USCIS IS COMMITTED  
TO COMBATING FRAUD

Unsurprisingly, the GAO Report found that 
USCIS was already committed to combating 
fraud. Under this component, the overarch-
ing concepts are:

1   Create an organizational culture to com-
bat fraud at all levels of the agency,

2   Create a structure with a dedicated entity 
to lead fraud risk management activities.

OVERARCHING CONCEPT: CREATE AN  
ORGANIZATIONAL CULTURE TO COMBAT FRAUD

To carry out the first overarching concept, 
USCIS must demonstrate a senior level com-
mitment to integrity and combating fraud, 
and involve all levels of the agency in setting 
an antifraud tone that permeates the organi-
zational culture. The GAO Report finds that 
these leading practices have been implement-
ed. USCIS officials have stated their commit-
ment to combatting fraud at all agency levels, 

and adjudicators have been provided training 
on specific fraud-related topics relevant to the 
adjudication of EB-5 Program petitions and 
applications.

OVERARCHING CONCEPT: CREATE A DESIGNATED 
ENTITY TO LEAD FRAUD RISK MANAGEMENT 

ACTIVITIES

The leading practices under the second 
overarching concept of this component are as 
follows:

1.	 Designate an entity to design and oversee 
fraud risk management activities that:

•	 Understands the program and its opera-
tions, as well as the fraud risks and controls 
throughout the program;

•	 Has defined responsibilities and the neces-
sary authority across the program;

•	 Has a direct reporting line to senior-level 
managers within the agency; and

•	 Is located within the agency and not the 
Office of Inspector General (OIG), so the 
latter can retain its independence to serve 
its oversight role.

2.	 In carrying out its role, the antifraud en-
tity, among other things:

•	 Serves as the repository of knowledge on 
fraud risks and controls;

•	 Manages the fraud risk assessment process;

•	 Leads or assists with trainings and other 
fraud-awareness activities; and

•	 Coordinates antifraud initiatives across the 
program.

The GAO Report identifies the Fraud De-

GAO 2016 REPORT:
A summary and look forward

A Framework for Managing Fraud Risks in Federal Programs
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tection and National Security (“FDNS”) unit 
as the designated entity for designing and 
overseeing fraud risk management activities. 
The FDNS has already developed and pro-
vided training on specific fraud-related top-
ics relevant to the Program, and is charged 
with preventing, detecting, and responding to 
fraud risks. The GAO report found that the 
required leading practices were implemented, 
and that USCIS has thus completed the first 
component of the Fraud Risk Framework.

COMPONENT #2: USCIS HAS PLANNED SOME 
FRAUD RISK ASSESSMENTS BUT NOT YET 

DETERMINED A FRAUD RISK PROFILE
Under the second component of the Fraud 

Risk Framework the overarching concepts 
are:

1   Plan regular fraud risk assessments that 
are tailored to the program

2   Identify and assess risks to determine 
the program’s fraud risk profile

The GAO Report found that USCIS had 
“taken some actions that closely align with” 
the second component of the Fraud Risk 
Framework, and generally “followed or par-
tially followed selected leading practices.” 

OVERARCHING CONCEPT: PLAN REGULAR FRAUD RISK 
ASSESSMENTS TAILORED TO THE PROGRAM

USCIS has implemented the following 
leading practices to carry out the first over-
arching concept under this component:

•	 Tailor the fraud risk assessment to the pro-
gram.

•	 Plan to conduct fraud risk assessments at 
regular intervals and when there are chang-
es to the program or operating environ-
ment, as assessing fraud risks is an iterative 
process.

•	 Identify specific tools, methods, and sourc-
es for gathering information about fraud 
risks, including data on fraud schemes and 
trends from monitoring and detection ac-
tivities.

•	 Involve relevant stakeholders in the as-
sessment process, including individuals 
responsible for the design and implementa-
tion of fraud controls.

•	 The GAO Report implicitly acknowledges 
that USCIS’s fraud risk is “tailored” to the 
Program. It also notes the following ac-
tivities related to planned fraud risk assess-
ments:

•	 A current study of potential fraud associat-
ed with certain immigrant investors’ source 
of funds. FDNS will use overseas staff to 
identify possible fraud stemming from false 
statements by an investor.

•	 A random site visit pilot planned for com-
pletion before the end of 2016. Site visits 
will be “random, in-person, and unan-
nounced.” A total of 50 site visits in four 
different states are planned. An agency of-
ficial stated that the first visit was scheduled 
to take place in August 2016.

•	 A planned study of all national-security 
concerns associated with the program. 
FDNS did not have details at the time the 
GAO conducted its review.

Tools and sources of information about 
fraud risks include revised Forms I-526, I-829 
and I-924. Additionally, USCIS plans to im-
plement increased use of Financial Crimes 
Enforcement Network (FinCEN) checks to 
identify possible fraudulent actors, and inter-
view I-829 applicants to remove conditions. 
According to some USCIS officials, some pilot 
I-829 interviews have already taken place and 
as a result the agency will refine and develop a 
comprehensive interview strategy. USCIS will 
also begin tracking job creation data through 

TABLE 1: ELEMENTS OF A FRAUD RISK PROFILE FOR ONE HYPOTHETICAL FRAUD RISK
ELEMENT HYPOTHETICAL EXAMPLE

Identified fraud risk •	 Applicants applying for benefits using false identities.

Fraud risk factors •	 Insufficient automatic checks of databases and overreliance on manual checks that could introduce human error.
•	 Volume of applications causes excessive pressure to expedite approvals and results in less attention paid to verifying 

identities.
•	 Management override of control activities.
•	 Poor fraud awareness among supervisors and application reviewers.

Fraud risk owner •	 Supervisors and application reviewers.

Inherent risk likelihood and impact •	 Examples include a five-point scale showing a range for likelihood, such as “rare” to “almost certain,” as well as a range for 
impact, such as “immaterial” to “extreme.”

Inherent risk significance •	 Examples include a five-point scale, such as “very low, low, medium, high, and very high,” based on the product of the 
likelihood and impact of the inherent risk.

Existing antifraud controls •	 Manual checks against databases with some automatic checks.
•	 Quarterly newsletters with fraud indicators related to identity theft.
•	 Supervisor approval required for suspicious applications.

Residual risk likelihood and impact •	 Examples include a five-point scale showing a range for likelihood, such as “rare” to “almost certain,” as well as a range for 
impact, such as “immaterial” to “extreme.”

Residual risk significance •	 Examples include a five-point scale, such as “very low, low, medium, high, and very high,” based on the product of the 
likelihood and impact of the residual risk.

Fraud risk response •	 Develop additional controls to increase automatic checks against databases.
•	 Invest in additional fraud-awareness training.

GAO 2016 REPORT: A SUMMARY AND LOOK FORWARD
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developing a case management system some-
time in 2017.

Both the IPO and FDNS will be expand-
ing their capacity to gather information about 
fraud risks. The FDNS staff has increased 
from 21 to 25, and added interns as well as 
administrative support. The IPO has created 
a specialized group dedicated to regulatory 
compliance by regional centers to help en-
sure that each regional center continues to 
promote economic growth. The GAO Report 
also notes that the increased filing fees for 
Program participants will cover the costs of 
these agency activities.

The GAO Report does not directly address 
USCIS’s progress towards the leading practice 
of involving relevant stakeholders in the as-
sessment process. The Report does acknowl-
edge stakeholder involvement in at least one 
area: USCIS has engaged with stakeholders 
regarding a study on the use of a software 
system for text analysis to detect plagiarism. 

Although not mentioned in the GAO Report, 
USCIS regularly conducts calls with stake-
holders and on recent calls has solicited input 
regarding fraud risk.

OVERARCHING CONCEPT: IDENTIFY AND ASSESS RISKS 
TO DETERMINE A FRAUD RISK PROFILE

The GAO Report found that USCIS had 
made incomplete progress toward determin-
ing a Fraud Risk Profile for the Program. A 
Fraud Risk Profile is “an overarching docu-
ment that guides an organization’s fraud-man-
agement efforts.” The steps towards creating a 
Fraud Risk Profile appear to be the sequential 
implementation of the leading practices un-
der this overarching concept. Specifically, a 
fraud risk profile involves:

1.	 Identifying inherent fraud risks affecting 
a program;

2.	 Assessing the likelihood and impact of 
these risks;

3.	 Determining the fraud risk tolerance;

4.	 Examining the suitability of existing 
fraud controls and prioritizing residual fraud 
risks; and

5.	 Documenting the Program’s fraud risk 
profile. 

Included at Table 1 of the GAO Report (and 
re-produced below) is a hypothetical fraud 
risk profile from the Australian National Au-
dit Office.

The GAO Report does not give examples of 
how a Fraud Risk Profile might look for the 
EB-5 Program. However, the Report does dis-
cuss existing actions and analysis that address 
several key elements in the Fraud Risk Profile: 
identified fraud risk, fraud risk factors, fraud 
risk owner, existing anti-fraud controls, and 
fraud risk response. Table 2 and Table 3 below 
provide hypothetical EB-5 risk profiles that 
reflect this existing USCIS analysis and activ-
ity. USCIS’s actual, completed risk profiles for 
the Program may become publicly available 
once finished.

TABLE 2: HYPOTHETICAL FRAUD RISK PROFILE #1 – IMMIGRANT INVESTOR
ELEMENT HYPOTHETICAL EXAMPLE

Identified fraud risk •	 False or fraudulent source of funds in I-526 Petition.

Fraud risk factors •	 Insufficient automatic checks of databases and overreliance on manual checks that could introduce human error.
•	 Paper applications average 1,000 pages making it difficult to identify fraud indicators and patterns within large amounts of 

data.
•	 Volume of applications causes excessive pressure to expedite approvals and results in less attention paid to verifying source 

of funds.
•	 Insufficient language capabilities to verify certified translations related to source of funds.

Fraud risk owner •	 Supervisors and application reviewers

Inherent risk likelihood and impact •	 Examples include a five-point scale showing a range for likelihood, such as “rare” to “almost certain,” as well as a range for 
impact, such as “immaterial” to “extreme.”

Inherent risk significance •	 Examples include a five-point scale, such as “very low, low, medium, high, and very high,” based on the product of the 
likelihood and impact of the inherent risk.

Existing antifraud controls •	 Biometric checks used to screen for referrals to FDNS
•	 Investigations by FDNS
•	 Fraud Tracking System

Residual risk likelihood and impact •	 Examples include a five-point scale showing a range for likelihood, such as “rare” to “almost certain,” as well as a range for 
impact, such as “rare” to “extreme.”

Residual risk significance •	 Examples include a five-point scale, such as “very low, Low, medium, high, and very high,” based on the product of the 
likelihood and impact of the residual risk.

Fraud risk response •	 New Form I-526 with more extensive and detailed information about the investor and source of funds.
•	 Use of interviews in adjudicating I-526 petitions.
•	 Increased inter-agency cooperation and information sharing.
•	 Increased investigations by FDNS overseas staff to identify fraud in investors’ source of funds based on the current study.

GAO 2016 REPORT: A SUMMARY AND LOOK FORWARD
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CONCLUSION
FRADA requires USCIS to implement the 

leading practices in the Fraud Risk Framework. 
Thus, the Fraud Risk Framework was trans-
formed from a GAO study into law. USCIS 
has already implemented some of the leading 
practices, but has not yet completed the steps 
required to create a Fraud Risk Profile for the 
Program. USCIS’s estimated completion date 
for its Fraud Risk Profile is September 30, 2017.

By observing USCIS’s actions as they relate 

to the Fraud Risk Profile, Program participants 
and stakeholders may be better able to maintain 
statutory and regulatory compliance and plan 
for increased scrutiny in the future. For exam-
ple, the GAO Report explicitly acknowledges 
USCIS’s plans to digitize its files, “including the 
supporting evidence submitted by applicants 
and petitioners.” In connection with these plans, 
the GAO report suggests the use of “text ana-
lytics” to identify fraud. Interviews, site visits, 
and overseas investigations are also on the ho-

rizon. These activities are only half of the Fraud 
Risk Framework. Once the Fraud Risk Profile is 
complete, USCIS will begin designing and im-
plementing strategies to mitigate assessed fraud 
risks, and evaluate and adapt these activities to 
improve fraud risk management. Thus, USCIS’s 
fraud risk management activities will be con-
tinually changing, and closely observing these 
activities would be a prudent move, if not a due 
diligence requirement. 

TABLE 3: HYPOTHETICAL FRAUD RISK PROFILE #2 – REGIONAL CENTER SECURITIES FRAUD
ELEMENT HYPOTHETICAL EXAMPLE

Identified fraud risk •	 Misuse or fraudulent use of investor funds.

Fraud risk factors •	 Insufficient automatic checks of databases and overreliance on manual checks that could introduce human error.
•	 Volume of applications causes excessive pressure to expedite approvals and results in less attention paid to verifying source 

of funds.
•	 Limited legal authority to investigate and punish fraud.

Fraud risk owner •	 On-site inspectors
•	 Supervisors and application reviewers.

Inherent risk likelihood and impact •	 Examples include a five-point scale showing a range for likelihood, such as “rare” to “almost certain,” as well as a range for 
impact, such as “immaterial” to “extreme.”

Inherent risk significance •	 Examples include a five-point scale, such as “very low, low, medium, high, and very high,” based on the product of the 
likelihood and impact of the inherent risk.

Existing antifraud controls •	 New Form I-924A with more extensive and detailed information about the regional center.
•	 Collaboration with SEC and FINRA.
•	 Investigations by FDNS.
•	 Fraud Tracking System.

Residual risk likelihood and impact •	 Examples include a five-point scale showing a range for likelihood, such as “rare” to “almost certain,” as well as a range for 
impact, such as “rare” to “extreme.”

Residual risk significance •	 Examples include a five-point scale, such as “very low, Low, medium, high, and very high,” based on the product of the 
likelihood and impact of the residual risk.

Fraud risk response •	 Increased site visits to inspect regional centers.
•	 Increased use of background checks in I-924 applications.
•	 Increased collaboration with FinCEN to identify fraudulent actors.
•	 Tracking job creation data more closely.

GAO 2016 REPORT: A SUMMARY AND LOOK FORWARD
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Escrow Services for 
EB-5 Immigrant Investors
Partner with BofI Federal Bank for your EB-5 escrow agent services. Our expert staff 
will facilitate the transaction flows required of USCIS approved Regional Centers. 
And because of our cost-effective business model, we’re able to provide a highly 
competitive offer.

Extensive and Reliable 
EB-5 Escrow Services
• Fully authorized to receive funds from eligible applicant

immigrants on behalf of Regional Centers

• Simplified process of receiving applicant’s overseas

assets, with enhanced built-in protection

• Release of up to 100% of funds upon application of I-526

• Low fees and specialized EB-5 customer service

BofI Federal Bank  |  4350 La Jolla Village Drive, Ste 140  |  San Diego, CA 92122

W W W . B O F I F E D E R A L B A N K . C O M / E B 5

Contact us today for 
more information

858-649-2780
Specialty Deposits  Division 

eb5@bofifederalbank.com  

NMLS# 524995



Updated RIMS II multipliers were re-
leased by the Bureau of Economic 
Analysis (“BEA”) in December 2016. 

The new multipliers replace the prior multi-
pliers released in September 2015 – which, 
as we discussed early last year, introduced 
several important revisions to the model that 
impacted EB-5 job creation estimation (see 
RIMS II Multipliers Updated for First Time 
Since 2012: January 2016 Edition of IIUSA’s 
Regional Center Business Journal). While the 
December 2016 revision is less substantial, it 
will again impact job creation in EB-5 eco-
nomic impact reports.

Below, we first briefly review the RIMS II 
model, and then we discuss the following 
questions: 

(1)	 how job creation for an EB-5 project 
might be impacted based on this new re-
lease, and

(2)	 depending on where an EB-5 application 
or petition stands in the EB-5 adjudica-
tion spectrum, whether the economic 
study (using now-outdated multipliers) 
should be updated. 

RIMS II & EB-5: WHY ARE  
THE MULTIPLIERS CHANGING?

The BEA’s Regional Input-Output Mod-
eling System, known as “RIMS II”, continues 
to be most used model utilized in the EB-5 
industry to estimate job creation. In short, 

an Input-Output (“IO”) model like RIMS 
II depicts inter-industry relationships (i.e., 
one industry’s output is another’s input) and 
shows how an impact to one industry affects 
all the others associated with it. Projects un-
der the EB-5 Regional Center program utilize 
IO models, such as RIMS II, to estimate the 
indirect job creation that is projected to result 
from construction/development and opera-
tional activity. Besides job creation, the model 
may also be used to estimate other economic 
impacts (such as household earnings and out-
put) a project will have on its surrounding 
area. 

The BEA generates the multipliers using 
two sources: (1) national IO data, which is 
produced by the BEA for every benchmark 
year (those ending in -2 and -7) and dem-
onstrates the interindustry relationships of 
nearly 500 US industries, and (2) regional 
data, which comes from the BEA’s regional 
economic accounts and is used to adjust the 
national IO data to illustrate region- and in-
dustry-specific industrial structures and trad-
ing patterns. The national data is further “lo-
calized” through the use of location quotients 
with regional wages and earnings data (Bu-
reau of Economic Analysis, Regional Multi-
pliers from the Regional Input-Output Mod-
eling System (RIMS II): A Brief Description).

According to press releases, the BEA will 
update the regional data underlying the mul-
tipliers every year – meaning that we should 
expect new multipliers every year. As dis-

cussed in our previous article, the BEA had 
been providing regular updates to the RIMS 
II multipliers for decades until 2012, at which 
time reduced funding due to sequestration 
prevented any updates for several years. The 
BEA revised the model and in 2015 began re-
leasing updated multipliers again according 
to a slightly revised schedule. The BEA has 
indicated that they will update the multipliers 
with new national IO data for every bench-
mark year but the exact timeline of those re-
leases is unclear. 

The latest release, in December 2016, intro-
duces multipliers based on 2015 regional data 
(updated from 2013) and 2007 national data 
(unchanged). While this release updates the 
regional data by two full years, it seems rea-
sonable to expect that future releases will only 
represent a one-year increase. 

If this newest release is a proper indicator, 
the BEA should continue to release updated 
multipliers every year to reflect the newest an-
nual regional data. Substantial updates to the 
underlying national IO data, currently based 
on 2007 data, will supposedly be updated 
only for benchmark years; however, it is un-
clear when the BEA will actually release new 
national data, as it was not until 2015 that the 
2007 national data was introduced. If the BEA 
were to continue the same trend, the multipli-
ers would be updated for 2012 national data 
in 2020 – but it is difficult to speculate exactly 
when this will actually occur.  

NEW RIMS II MULTIPLIERS  
RELEASED

MICHAEL KESTER
PARTNER, ECONOMIST, IMPACT DATASOURCE

MAGGIE MULLANE
ECONOMIST, IMPACT DATASOURCE
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WILL THE NEW MULTIPLIERS  
ADD OR TAKE AWAY JOB CREATION?

Of course, the main question that EB-5 
stakeholders will have is whether the new 
multipliers will help or hurt job count estima-
tions. After the September 2015 release, we 
compared old and new multipliers for similar 
areas and industries commonly used in EB-5 
jobs studies and found that they typically 
demonstrated an overall decrease – hence, 
decreased job counts (often up to 20%). The 
substantial decrease was a result of both ac-
counts (national and regional) being updated 
by several years (i.e., BEA had a good amount 
of catching up to do). 

What about now? The newest release only 
updates the regional data (from 2013 to 2015), 
with the national IO account remaining un-
changed. While it is not immediately obvious 
what the impacts from this update will be, it 
seems likely that the difference in the multi-
pliers would not be in the magnitude of those 
observed last year, as (a) the national IO data 
is unchanged (compared to a five-year update 
in the prior revision), and (b) the regional 
data was updated only by two years (instead 
of three years in the prior revision). 

As of the date of this article, we have com-
pared the multipliers from this latest release 
to the prior release for several identical geo-
graphic areas and industries. As expected, 
the difference in multipliers is less substantial 
than that found last year (typically less than a 
5% difference). Of course, as the multipliers 
are geographically specific, results could vary 
by location.

I-924S, I-526S, I-829S: WHEN SHOULD  
THE NEW MULTIPLIERS BE UTILIZED?

As there are multiple stages and filings 
along the EB-5 timeline, we are often asked 
questions about how USCIS views the use and 
timeliness of RIMS II multipliers (or other 
IO models such as IMPLAN). As with many 
aspects of the EB-5 program, USCIS does 
not provide concrete guidance on this issue. 
While the short answer is no, most likely you 
do not need to get a new economic impact re-
port that updates one already submitted with 
an I-924 or I-526, the following discusses sev-
eral EB-5 timing scenarios. 

First filing for an EB-5 project (I-924 or 
I-526): To reduce the risk of a Request for 
Evidence (“RFE”), it is recommended that the 
economic study utilize the most recent multi-
pliers that are available at the time of the first 
filing for a project. 

New multipliers are released while I-924 
or first I-526 is pending: While it is suggested 
that the most recent multipliers be utilized for 
the initial filing, based on historical USCIS 
adjudication processes, it would not be nec-
essary to interfile with an updated economic 
study if new multipliers are released while an 
I-924 or I-526 is pending. A general rule-of-
thumb with USCIS is to keep things as simple 
as possible - and submitting an interfiling just 
for updated multipliers may create unneces-
sary confusion for adjudicators, possibly lead-
ing to delays. Furthermore, in the unlikely 
event that USCIS did happen to question the 
timeliness of the multipliers, it should be rela-
tively straightforward to answer successfully 
in the RFE response.

New RIMS II multipliers are released be-
tween I-526 petitions: For many EB-5 pro-
jects, I-526 filings will occur over an extended 
period of time, and hence new multipliers 
may be released in between multiple investor 
petitions. Since USCIS has not historically re-
quested that different multipliers be utilized 
for different I-526 petitions within the same 
offering, it seems unnecessary, when filing 
the later petitions, to update the economic 
report associated with the offering with the 
new multipliers. Furthermore, if one is trying 
to stick to the “keep it simple” approach with 
USCIS, updating with the newer multipliers 
for I-526 petitions might create unnecessary 
confusion with USCIS, as they would be re-
viewing different economic study results for 
different investors within the same offering. 

The I-829 stage: As several years will pass 
between I-526s and I-829s, it is likely that 
one or more updates to the multipliers will 
be released during that time. USCIS has not 
historically required the I-829 petition to uti-
lize updated multipliers. If the I-526s for the 
project have been approved, the economic 
study utilized for the I-526 petition is essen-
tially considered “blessed”. In short, based on 
historical guidance, the multipliers used in 
the I-829 can be the same as those used in the 
I-526 petition. 

Even if I don’t have to update, what if the 
more recent multipliers are beneficial to job 
creation? At the I-829 stage, the petitioner 
could attempt to use the newer multipli-
ers, if needed for job creation. Or, similarly, 
if there are marketing considerations during 
fundraising after the I-924 exemplar or first 
I-526 has been filed, where using the updated 
multipliers might lead to the possibility of 
more investors (or increased job cushion) the 
petitioner could also use the newer multipli-
ers. It seems unlikely that USCIS would ques-
tion this approach, since the petitioner would 
be using more up-to-date (and theoretically 
more accurate) multipliers. However, unless 
utilizing the more recent multipliers is neces-
sary to achieve the necessary job creation for 
the removal of conditions, or is worth it for 
marketing considerations, the path of least 
resistance with USCIS would be to stick with 
the original multipliers. 

UTILIZING THE NEW RIMS II MULTIPLIERS
Even as the question remains whether the 

new release will hurt or help job creation esti-
mates for a specific area, the process of creat-
ing an EB-5 economic impact report remains 
fundamentally unaltered as the number of 
industries and industry-naming conventions 
remain unchanged. In short, the RIMS II data 
will look identical to the prior release, just 
with the actual multipliers being different. 

The main change to keep in mind is in re-
gards to deflation, which is typically found in 
EB-5 economic studies to adjust a project’s 
expenditure and revenue estimates to match 
the RIMS II multipliers’ regional data year. 
Expenditures and revenues will require two 
fewer years of deflation as the new multipliers 
are based on more recent regional data (2015 
versus 2013). 

RIMS II continues to be the most popu-
lar input-output model utilized in the EB-5 
industry. As discussed last year, with certain 
aspects of the EB-5 program continuing to be 
under increased scrutiny – including job crea-
tion methodologies – and possible changes on 
the horizon, EB-5 economic studies should 
continue to follow best practices. One best 
practice for EB-5 practitioners using RIMS II 
to follow is to properly utilize the newly re-
leased multipliers.  
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The “accredited 
investor” is cen-
tral to Rule 506 

of Regulation D, one of the commonly relied 
upon exemptions in securities laws. In the 
EB-5 industry, Rule 506 is one of the primary 
exemptions (along with Reg S) used by issuers 
of securities to avoid having to register their 
securities offering with the SEC, an expensive 
and lengthy process.

CURRENT DEFINITION

Accredited investors are investors who can 
supposedly fend for themselves due to their 
ability to sustain losses. Accredited investors 
may be entities or natural persons, but since 
the only investors in EB-5 are natural per-
sons, this article will focus on the natural per-
son accredited investor. Under current law, a 
natural person may qualify as an accredited 
investor by falling into one of the following 
three categories:

•	 Any director, executive officer, or general 
partner of the issuer of the securities being 
offered or sold, or any director, executive 
officer, or general partner of a general part-
ner of that issuer;

•	 Any natural person who had an individual 
income in excess of $200,000 in each of the 
two most recent years or joint income with 
that person's spouse in excess of $300,000 
in each of those years and has a reasonable 
expectation of reaching the same income 
level in the current year; or

•	 Any natural person whose individual net 
worth, or joint net worth with that person's 
spouse, exceeds $1,000,000, excluding the 
value of the primary residence.

Most EB-5 investors qualify under the in-
come test or the net worth test.

PROPOSED CHANGES

The Dodd-Frank Wall Street Reform and 
Consumer Protection Act (the “Dodd-Frank 
Act”) directs the SEC to review the accredited 
investor definition every four years. The last 
review culminated in the SEC Staff releasing a 
December 18, 2015 Report on the Review of 
the Definition of “Accredited Investor”, where 
SEC staff made the following recommenda-
tions to the SEC Commission:

•	 Revise the financial thresholds require-
ments for natural persons to qualify as ac-
credited investors by considering the fol-
lowing:

–	 Leave the current income and net worth 
thresholds in place, subject to invest-
ment limitations;

–	 Create new, additional inflation-adjusted 
income and net worth thresholds not 
subject to investment limitations;

–	 Index all financial thresholds for infla-
tion on a going-forward basis; and

–	 Permit spousal equivalents to pool their 
finances for purposes of qualifying as ac-
credited investors.

•	 Revise the accredited investor definition to 
allow individuals to qualify as accredited 
investors based on other measures of so-
phistication by considering the following:

–	 Permit individuals with a minimum 
amount of investments to qualify as ac-
credited investors;

–	 Permit individuals with certain profes-
sional credentials to qualify as accredited 
investors;

–	 Permit individuals with experience in-
vesting in exempt offerings to qualify as 
accredited investors;

–	 Permit knowledgeable employees of pri-
vate funds to qualify as accredited inves-
tors for investments in their employer’s 
funds; and

–	 Permit individuals who pass an accred-
ited investor examination to qualify as 
accredited investors.

HOW IT AFFECTS EB-5

Many EB-5 securities offerings rely upon 
Rule 506 of Regulation D as an exemption. 
There are two types of Rule 506 exemptions. 
Rule 506(b) disallows general solicitation and 
advertising, but issuers may rely on investors 
to self-certify that they are accredited inves-
tors. They may even accept up to 35 non-ac-
credited, but sophisticated investors, although 
in practice most issuers avoid accepting any 
non-accredited investor due to heighten com-
pliance burdens. Rule 506(c), in contrast, al-
lows general solicitation and advertising, but 
the issuer must take SEC-prescribed reason-
able steps to verify that the investors are ac-
credited investors. In both types of Rule 506, 
the definition of accredited investor directly 
impacts who may invest. In Rule 506(c), any 
change to the definition may have a greater 
impact as issuers must prove that their inves-
tors are accredited.

THE EFFECT OF REDEFINING  
ACCREDITED INVESTORS IN EB-5
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KEEPING THRESHOLDS SAME, BUT IMPOSING INVESTMENT LIMITS

If the current thresholds are kept, but investment limits are im-
posed, the investment limits may be lower than the minimum amount 
that must be invested in EB-5. This would mean that unless an investor 
was significantly above the threshold, they may not be eligible to invest 

enough money to qualify for EB-5.

RAISING THRESHOLDS

If the thresholds are raised, fewer foreign investors will qualify as 
accredited investors, especially with a surging US Dollar. Per the SEC’s 
Report, the current standards adjusted for inflation would be:

Adjusting the current thresholds would 
more than double the current thresholds, 
which would dramatically diminish the num-
ber of eligible investors.

ADDING SOPHISTICATION

It’s important to note that the proposed 
modification is to add a new category by 
which investors who did not qualify under 
other categories could qualify and not to im-
pose sophistication standards on investors 
who could already qualify under other cat-
egories. This modification can only enlarge 
the pool of eligible investors. The primary 

argument in support of adding a new sophis-
tication category is that the current definition 
of accredit investor focuses too heavily on fi-
nancial thresholds. If the accredited investor 
definition is supposed to identify those who 
can sustain losses or fend for themselves, then 
the current definitions which largely ignore 
sophistication are lacking. A wealthy inves-
tor may be able to take on risks even if they 
lacked financial sophistication, but a sophis-
ticated investor may be able to take on risks 
even if they lacked wealth.

VERIFICATION

As mentioned above, the proposed changes 
would have a greater impact on Rule 506(c) 
deals where issuers must take extra steps to 
verify that their investor qualifies as an ac-
credited investor. Within the EB-5 industry, 
Rule 506(c) has been increasingly used be-
cause it allows for US Persons to invest (Reg 
S does not allow this) and because it allows 
for general solicitation and advertising (Rule 
506(b) does not). Depending on what chang-
es are ultimately adopted, this could signifi-
cantly impact whether issuers choose to rely 
on Rule 506(b) or Rule 506(c). 

Current Standard Adjusted for Inflation (CPI) Adjusted for Inflation (PCE)

Individual Income $200,000 $490,819 $432,265

Joint Income $300,000 $600,558 $528,906

Net Worth $1,000,000 $2,454,093 $2,161,326

THE EFFECT OF REDEFINING ACCREDITED INVESTORS IN EB-5
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Federal securities laws are based on the 
notion that investment and voting de-
cisions should be predicated based on 

full disclosure of the information necessary 
“to bring into full glare of publicity those ele-
ments of real and unreal values which lie be-
hind a security.” Specifically, these laws focus 
on mandating the disclosure of material infor-
mation. For example, Rule 10b-5 of the Secu-
rities Exchange Act of 1934 (“Exchange Act”) 
prohibits disclosing any untrue statement of 
material fact or the omission of a material 
fact that is necessary to prevent statements 
already made from becoming misleading, in 
connection with the purchase or sale of se-
curities. Moreover, Rule 14a-9, promulgated 
under Section 14(a) of the Exchange Act, pro-
vides that no proxy solicitation shall be made 
“which . . . is false or misleading with respect 
to any material fact, or which omits to state 
any material fact necessary in order to make 
the statements therein not false or mislead-
ing.” Accordingly, the standard for materiality 
has played a central role in the jurisprudence 
of federal securities laws. Although this arti-
cle does not thoroughly analyze what consti-
tutes a material change in the context of the 
Employment Based Fifth Preference Program 
(“EB-5 Program”), it is enough to conclude 
for now that the securities laws generally 
would cast a wider net in terms of “materi-
ality” than would the United States Citizen-
ship and Immigration Services (“USCIS”) in 

the adjudication of individual EB-5 investor 
petitions.

In the context of federal securities laws, the 
standard for materiality is whether there is a 
substantial likelihood that a reasonable investor 
would consider the misstatement or omission 
important in deciding whether to purchase or 
sell a security. Accordingly, this “reasonable in-
vestor” standard is an objective determination  
and courts have generally held that vague state-
ments expressing optimism, belief or puffery 
may be “such obvious hyperbole that no reason-
able investor would rely upon them.”

The determination of materiality is a mixed 
question of law and fact, and the Securities 
and Exchange Commission (“SEC”) has made 
clear that there is no bright-line quantitative 
test for materiality. The Supreme Court has 
likewise noted that having absolute certainty 
in the application of materiality is an “illusory” 
and “unrealistic” goal. Despite not articulating 
a bright-line rule, the Supreme Court has held 
that a misstated or omitted fact is material if a 
reasonable investor would have viewed it as sig-
nificantly altering the “total mix of information 
made available.”  The Supreme Court reaffirmed 
this “total mix” standard in 2011 in Matrixx 
Initiatives, Inc. v. Siracusano. In Siracusano, the 
Supreme Court rejected the defendant phar-
maceutical company’s policy that adverse event 
reports relating to its products are immaterial 
unless they pose a statistically significant risk 

that the product was the cause of the consumer’s 
injuries. Instead, the Supreme Court reiter-
ated that the undisclosed adverse event report 
in question, although not deemed statistically 
significant, was material as judged by the “to-
tal mix” standard. The Supreme Court further 
noted that this standard does not impose an af-
firmative duty to disclose material information, 
but only requires disclosure when it is necessary 
“to make . . . statements made, in the light of the 
circumstances under which they were made, 
not misleading.”

Although five percent has generally been 
used as the materiality threshold for financial 
statements “based on the percentage of which 
an investment represents the company’s total 
assets under management,”  courts look at both 
quantitative and qualitative factors in assessing 
materiality. This practice of deeming informa-
tion immaterial if it is below a certain percent-
age threshold, however, has been more closely 
scrutinized by the SEC. Specifically, the SEC 
released a staff accounting bulletin that provides 
that a financial statement’s materiality is de-
termined in light of all relevant circumstances 
such that “there are numerous circumstances in 
which misstatements below 5% could well be 
material.”

The following chart details cases highlight-
ing the nuances of the issue of materiality in the 
context of federal securities laws as interpreted 
by certain circuit courts:

OSVALDO F. TORRES
PRINCIPAL, TORRES LAW

BARBARA RASSI
ASSOCIATE ATTORNEY, TORRES LAW

Materiality in Securities and 
Immigration Contexts

CASE MATERIALITY DECISION

In re Merck & Co. Securities 
Litigation., 432 F.3d 261 (3d Cir. 2005)

The Third Circuit held that the defendant’s misrepresentation of its revenue was immaterial as a matter of law based on 
the movement in the price of the company’s stock “in the period immediately following disclosure” because when the 
defendant finally disclosed that there was an improper accounting for revenue, the defendant’s stock price did not drop.
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Even though there is no bright-line rule for 
materiality, issuers that strictly comply with 
certain safe harbors may shield themselves 
from liability. One such safe harbor is the ju-
dicially-created “bespeaks caution” doctrine, 
under which forward-looking information will 
generally not be deemed material if it also has 
sufficient cautionary language. For cautionary 
language to meet the requirements of this doc-
trine, such language “must be substantive and 
tailored to the specific future projections, esti-
mates or opinions” at issue. Likewise, the Private 
Securities Litigation Reform Act contains a safe 
harbor for forward-looking statements provid-
ed that (i) such forward-looking statements are 
accompanied by “meaningful cautionary state-
ments identifying important factors that could 
cause actual results to differ materially from 
those” in the forward-looking statements or (ii) 
the forward-looking statement was not made 
with actual knowledge that such statement was 
misleading or false. Moreover, the Securities 
Act of 1933 contains its own safe harbor provi-
sion—SEC Rule 405—which provides that in-
formation is material only if “there is a substan-
tial likelihood that a reasonable investor would 
attach importance in determining whether to 
purchase the security registered.”

In the context of the EB-5 Program, the SEC 
has filed enforcement actions against securities 
issuers and principals for violating the material-
ity provisions of the federal securities laws. Most 
of these SEC enforcement actions involve alle-
gations of diversion of capital invested by EB-5 
investors for personal use. Because capital was 
used for purposes not described in the offering 
documents, and that fact (i) if known, would be 
important to the decision of whether to invest 
and (ii) was not disclosed to investors, the SEC 

alleged securities laws violations grounded in 
materiality. One recent SEC action, filed against 
the principal of the issuer, involved raising funds 
through the EB-5 Program for the construction 
and operation of frozen yogurt and smoothie 
franchises. The business model articulated in the 
offering materials was to construct and operate 
these franchises as conventional stores located 
in strip malls. However, the principal changed 
the business model to developing smaller kiosk 
stores in sports arenas and university campuses, 
resulting in a substantial downsizing of each en-
terprise with much smaller investment returns 
and the creation of fewer jobs. In its complaint, 
the SEC emphasized that the change in business 
model was material, because if the fact had been 
known it would be important to the decision of 
whether to invest, considering the expectations 
of financial returns and eligibility for the EB-5 
immigrant visa classification. While also alleg-
ing that the principal misappropriated over $1 
million of EB-5 investor funds for his personal 
use, the SEC thus charged the principal with 
violating Section 10(b) of the Exchange Act and 
Rule 10b-5, among other federal securities laws. 
The misappropriation of funds was “material to 
investors because, among other reasons, it has 
been so extensive that [the principal] and [the 
commercial enterprise] have not had sufficient 
funds to complete construction of the stores 
contemplated in the offering materials.”  These 
allegations point to the possible benefits of sup-
plementing offering materials when there has 
been substantial change in the business model 
that was described in the original offering docu-
ments.

Securities laws thus consider materiality in 
the light of the statutory mandate to disclose 
any facts with real potential to influence the 

decision of whether to invest. Relatively con-
sidered, the net is cast wide and issuers are well 
advised to disclose new facts via supplemental 
offering documents when in doubt. On the 
other hand, USCIS has articulated a doctrine 
of “material change” that penalizes EB-5 inves-
tors, mandating the re-filing of I-526 petitions 
where the changed facts render unapprovable 
a petition that otherwise would be approved. 
This conception of materiality, consequently, is 
directly tied to concluding that new facts make 
the EB-5 investor ineligible for the immigrant 
visa. Compared to securities law, it is a narrower 
conception of materiality; it concerns actual in-
eligibility for the EB-5 visa, not merely a poten-
tial ineligibility. This is clear from the U.S. Su-
preme Court case relied upon by USCIS, where 
the Court held the misrepresentation of date 
and place of birth was not material because the 
true date and place of birth would not make the 
applicant ineligible for naturalization. This dis-
tinction explains why, for example, a relatively 
minor adjustment to an earlier job creation 
estimate should not add up to material change 
for purposes of immigration law but a major 
adjustment that results in an estimate of job 
creation below the minimum 10 jobs per EB-5 
investor threshold would be deemed a material 
change. Although securities counsel may urge 
disclosure consistent with the purpose of secu-
rities laws, this does not have to be at the cost of 
sacrificing the EB-5 investor’s pending petition 
because there may be instances where supple-
mental disclosures on account of updated facts 
should not trigger a finding of material change 
by USCIS. 

CASE MATERIALITY DECISION

Greenhouse v. MCG Capital Corp., 
392 F.3d 650 (4th Cir. 2004)

The Fourth Circuit held that the defendant’s CEO’s statement that he had graduated college although he had only 
completed three years was immaterial despite a drop in the company’s stock after the misstatement was revealed. The 
court reasoned that the CEO’s failure to finish college did not “alter the total mix of information [available] to a reasonable 
investor.”

City of Monroe Employees 
Retirement System v. Bridgestone 
Corp., 399 F.3d 651 (6th Cir. 2005)

The Sixth Circuit held that the defendant company committed a material omission based on its failure to cite any evidence 
supporting its statement that there was objective data supporting the safety of its tires. According to the court, once the 
company “elected to make statements such as the statement regarding the ‘objective data,’ it was required to qualify that 
representation with known information undermining (or seemingly undermining) the claim.” The court reasoned that an 
affirmative duty to disclose information may arise when an incomplete or misleading disclosure has been made.

FindWhat Investor Group v. 
FindWhat.com, 658 F.3d 1282 (11th 
Cir. 2011)

A company offering internet “pay-per-click” advertising services was sued after its stock price dropped following its revelation 
that part of its revenue was based on “click fraud.” The Eleventh Circuit held that the CEO of the company did not commit a material 
omission by not revealing that part of the company’s revenue was coming from illegal click fraud when he announced an increase 
in the company’s revenue because “[n]o reasonable investor would believe that a conclusory, but apparently accurate, report of 
company-wide revenue growth naturally implied that all was well within every component of the company that could possibly affect 
revenue in the future.” 
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You have your project, you have your in-
vestors, you have your loans in place, 
and your USCIS filings are complete. 

Now, what comes next?

The EB-5 process is intricate and complex 
for all parties involved at any stage. With the 
increase in oversight anticipated from the 
new U.S. Congress, tax compliance and plan-
ning will become more critical to the success 
of any EB-5 project.

In this article, we will discuss accounting 
and tax matters pertaining to the project loan 
model.  The loan model represents the major-
ity of EB-5 investments made into qualifying 
programs. Under the loan model, individual 
EB-5 investors do not make a loan to a pro-
ject directly but, rather, make an equity in-
vestment in a New Commercial Enterprise 
(NCE), which in turn makes a loan to the 
EB-5 Job Creating Entity (JCE).  This model 
is accepted by the U.S. Citizenship and Im-
migration Services (USCIS) as a qualifying 
investment. 

The administrative accounting oversight of 
a NCE is often overlooked and not properly 
budgeted. This is a common concern because 
NCE managers and general partners fre-
quently underestimate the extent of account-

ing and tax compliance required to maintain 
the NCE. Not only is accounting record-
keeping important for project management 
and reporting, but the U.S. tax system has 
required considerably more compliance by 
international investors in recent years. This 
article will provide insight into the complex-
ity of tax law compliance, internal account-
ing requirements, investor reporting, and the 
need for proper documentation. In addition, 
it will discuss liability exposure for not prop-
erly withholding taxes.

STRUCTURING AN NCE

In general, limited liability companies 
(LLCs) and limited partnerships (LPs) are the 
preferred investment vehicle for NCEs. The 
default classification of these entities is to be 
treated as pass-through entities for U.S. in-
come tax purposes; thus, all items of income 
(loss), deductions, and credits pass through to 
each of the members or partners as stipulated 
in the operating agreement or limited part-
nership agreement of the entity. 

As a general practice, most of these enti-
ties are organized for the limited purpose of 
raising EB-5 capital and making a loan to a 
JCE.  Thus, the income generated is the inter-
est from the loan. Administrative expenses 

incurred by the entity are also allocated to 
the members or partners based on the operat-
ing agreement or limited partnership agree-
ment of the entity. An understanding of these 
agreements is critical to ensure the proper al-
location of income and expenses. In addition, 
a careful review of transactions with the man-
ager or general partner of the NCE or regional 
center is essential to recognizing accounting 
and tax implications. Please note that there 
are significant compliance concerns regard-
ing transactions of this nature, which are be-
yond the scope of this article.

NCE OPERATIONS 

In order to properly record transactions in 
the NCE books and records, an understand-
ing of the legal structure, business plan, loan 
agreement, private placement documents, 
and operating agreements or limited partner-
ship agreements is crucial.  From an account-
ing perspective, the NCE is responsible for 
properly allocating income, expenses, credits, 
and any preferred return to the members or 
partners of the entity.  Capital accounts for 
each member or partner must be kept, along 
with an accurate accounting of the activity of 
the NCE for accounting and income tax pur-
poses.

DAVID APPEL, CPA/PFS
SENIOR PARTNER, TAX & BUSINESS SERVICES, 

MARCUM LLP - MIAMI

JANA K. ARISTIZABAL, CPA
SENIOR MANAGER, TAX & BUSINESS SERVICES, 

MARCUM LLP - MIAMI

ALEXANDER OUJEVOLK, CPA
SENIOR, TAX & BUSINESS SERVICES,  

MARCUM LLP - FT. LAUDERDALE

The Crossroads of EB-5 Investment, U.S. Tax 
Compliance, and Proper Tax Planning

CONTINUED ON NEXT PAGE >>
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Proper internal controls on the disburse-
ment of loan draws to the JCE should be 
considered, and all distributions should be in 
compliance with the legal terms and condi-
tions of the loan and other related documents.  
The NCE and JCE are two separate legal en-
tities and should be respected as such in the 
day-to-day operations.  Commingling funds 
or paying expenses on behalf of related par-
ties or other entities not outlined in the signed 
loan agreement or business plan should be 
avoided. In addition, an ongoing review of the 
loan activity must be undertaken to make sure 
compliance is being properly maintained. 

WITHHOLDING REQUIRED BY NCE

The Internal Revenue Service (IRS) has 
passed regulations requiring U.S. entities 
taxed as partnerships to withhold taxes on in-
come allocable to foreign partners. The type 
and rate of the withholding differs based on 
the type of income allocable to the foreign 
partner.  Any taxable interest or other form of 
taxable fixed, determinable, annual or period-
ic income (FDAP income) received from the 
partnership will be subject to 30% withhold-
ing for federal income tax purposes, unless 
reduced or eliminated pursuant to a double 
tax treaty agreement.  Withholding on FDAP 
income, such as interest is based on the gross 
amount received, rather than the net amount 
(gross minus expenses). In order to reduce 
or eliminate withholding taxes pursuant to a 
double tax treaty agreement, an investor will 
have to provide proper IRS documentation to 
the entity. 

Entities are liable for ensuring the proper 
amount of taxes is withheld for each foreign 
investor. There are various steps an entity may 
take to ensure that it is treating foreign inves-
tors in the proper manner and in accordance 
with the requirements of the Internal Revenue 
Code. The burden and liability exposure of 
tax withholding is on the NCE and its officers.

Since EB-5 investors are typically nonresi-
dents and are classified as nonresident aliens, 
until they obtain U.S. permanent residency, a 
majority will not have IRS tax identification 
numbers. Entities must ensure that foreign 
investors who do not already have Individual 
Taxpayer Identification Numbers (ITINs) ob-
tain them. 

With an ITIN, the partnership can with-
hold taxes on behalf of a foreign investor, and 

investors can be confident that the IRS will 
credit them for the taxes withheld on their 
behalf, with certainty. Depending on what 
country a foreign investor is from, he or she 
may be eligible for a reduced rate of withhold-
ing. If the foreign investor’s country of citi-
zenship or residence has a tax treaty with the 
United States, the foreign investor can com-
plete certain tax forms based on his or her 
specific circumstances to claim the tax treaty 
benefits and become eligible for a lower with-
holding rate or no withholding at all. 

Once an EB-5 investor is considered a U.S. 
tax resident, either because of a “green card” 
or “substantial presence”, no withholding 
is required by the entity. However, the NCE 
must document this change in tax status.

IMPACT ON INVESTORS

In general, investors are subject to with-
holding taxes while they are considered non-
residents for U.S. income tax purposes. As 
income and losses are passed through to the 
investors, each investor is responsible for re-
porting and timely filing a U.S. income tax 
return for his or her respective share of what 
is received from the NCE. To remain in com-
pliance with the Internal Revenue Code, in-
vestors may be required to file an income tax 
return annually. Depending on each investor’s 
individual facts and circumstances, they may 
be required to file a Form 1040NR, U.S. Non-
resident Alien Income Tax Return, or a Form 
1040, U.S. Individual Income Tax Return. If 
the only U.S. source income the investor re-
ceived while considered a nonresident for U.S. 
income tax purposes relates to interest from 
the NCE, the investor may not be required to 
file a tax return, as long as the withholding is 
satisfied at the appropriate rate. 

Investors who did not receive their green 
cards and enter the country will be consid-
ered nonresident aliens for U.S. tax purposes, 
unless they meet the IRS’s “substantial pres-
ence test” which stipulates that they will be 
required to file a Form 1040, if they are physi-
cally present in the United States on at least:

1.	 31 days during the current year, and

2.	 183 days during the 3-year period includ-
ing the current year and the two years im-
mediately prior, counting: 

•	 All the days they were present in the 
current year, 

•	 1/3 of the days they were present in the 
first year before the current year, and

•	 1/6 of the days they were present in the 
second year before the current year. 

Because most foreigner investors are typi-
cally not familiar with the complexity of the 
U.S. income and estate tax regimes, it is cru-
cial that each investor consults with a licensed 
CPA or tax attorney, in order to ensure that 
the most advantageous tax positions for the 
foreign investor have been taken. 

Taxation of U.S. Tax Residents and Citizens

Once an investor becomes a U.S. tax resi-
dent by meeting the “green card” or “substan-
tial presence” test, the investor will be taxed 
on his or her worldwide income. 

It is crucial that foreign investors begin in-
come and estate tax planning during the pre-
liminary stages of the EB-5 process. As well 
as being subject to income tax on worldwide 
income, investors may be subject to U.S. es-
tate tax (death tax) on their worldwide assets. 
The estate tax is a tax on the investor’s right 
to transfer property upon his or her death. 
There are various tax strategies available to 
investors, based on their specific facts and cir-
cumstances, that could be utilized prior to the 
investor becoming a U.S. tax resident.

In summary, the above provides an over-
view of several key aspects of administrative 
accounting and U.S. tax compliance require-
ments in the EB-5 process from the investor 
and NCE business perspective. These require-
ments are burdensome and need to be consid-
ered as part of the overall budget of the NCE. 
In addition, the investor needs to become 
familiar with the tax and related compliance 
implications of obtaining a green card, and 
the associated timing considerations to en-
sure adequate tax planning.  

Marcum LLP is a top national accounting and 
advisory services firm with offices throughout 

the U.S., as well as Grand Cayman, China and 
Ireland.  For information about Marcum’s EB-5 
Investor Services Practice group and other Mar-

cum services, visit www.marcumllp.com. 
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EB-5 AT
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Newport Center 
Residences

$2.5-Billion Makeover Of Century Plaza Hotel Is Set To Start In March
December 8, 2015

High-End Homes Aimed To Fill Newport Center Void
Orange County Business Journal:

April 28, 2013

CMB Regional Centers

CMB Export, LLC • CMB Summit, LLC • CMB Southeast Regional Center, LLC CMB 
Pennsylvania Regional Center, LLC • CMB Illinois Regional Center, LLC CMB 
Texas Regional Center, LLC • CMB Colorado Regional Center, LLC
CMB Nebraska Regional Center, LLC • CMB North Dakota Regional Center, LLC
Exclusive Operator of The Iowa Regional Center

Midwest Executive Offices: 
7819 42nd Street West
Rock Island, IL, USA 61201

Telephone: 309-797-1550    
Facsimile: 855-852-5133

CMBEB5VISA.COM

Jamestown Area Ethanol Plant Starts Commercial Operations
Prairie Business Magazine:

July 27, 2015

• Over 4,300 EB-5 Participants in  
49 Distinct Partnerships

• Over $2.2 Billion in EB-5 Capital Raised

• Approximately 2,500 I-526 Approvals

• Approximately 500 I-829 Approvals

• I-829 approvals in 11 EB-5 Partnerships

• $123 Million in Repayment by Borrowers

• Operator of 10 Successful Regional Centers

• A History in EB-5 Dating to the Mid 1990’s

• Over 140,000 New Jobs Created

CMB RESULTS

Group 12: I-526 Approved
Newport Beach, California

One of two successful $1 million 
CMB EB-5 Partnerships

Fully Subscribed in 2015

Century Plaza Hotel
Group 48: I-526 Approved

West Los Angeles, California

Dakota Spirit AgEnergy
Group 32: I-526 Approved
Jamestown, North Dakota



BY MICHAEL KESTER
PARTNER, ECONOMIST, 
IMPACT DATASOURCE

On January 
13th, 2017, the 
D ep ar t ment 

of Homeland Security 
(DHS) issued a Notice 

of Proposed Rulemaking to amend certain 
regulations governing the EB-5 Immigrant 
Investor Program. 

A significant portion of the proposed rules 
are related to TEAs, and these amendments, if 
enacted, would drastically alter the way high-
unemployment TEAs are both calculated and 
certified (rural TEAs would not be impacted). 
The following discussion addresses each of 
the proposed changes related to TEAs. 

REMOVAL OF STATE INVOLVEMENT –  
DHS WOULD TAKE OVER

DHS proposes to eliminate the ability of a 
state to designate high-unemployment areas, 
and instead, DHS would make such designa-
tions. Petitioners would submit a descrip-
tion of the boundaries of the geographic 
or political subdivision and the unemploy-
ment statistics in the area for which desig-
nation is sought as set forth in proposed 8 
CFR § 204.6(i), and the method or methods 
by which the unemployment statistics were 
obtained. Investors would be required to 
provide sufficient evidence demonstrating 
the location would qualify for the reduced 
investment threshold. 

Due to adjudication processing times for 
I-924 applications and I-526 and I-829 peti-

tions that are already exceedingly long, the 
prospect of DHS taking over TEA designation 
requests and the perhaps scant likelihood of 
their processing such applications in an effi-
cient and timely manner is of great concern 
for EB-5 stakeholders. As TEA-eligibility is, 
at least currently, a make-or-break issue for 
most projects when deciding to venture down 
the EB-5 path, not having an efficient or pre-
dictable adjudication timeframe for TEA 
designation requests would be concerning 
for most EB-5 stakeholders, and would add 
another layer of unpredictability to an already 
complex program. 

Under the current TEA regulations, states 
have the authority to designate high-unem-
ployment areas. While this state-dependent 
process has led to some ambiguity and incon-
sistency in the calculation and designation 

TEA DESIGNATIONS:
Proposed DHS Rule Would Significantly Alter the Process
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Calling all EB-5 industry bloggers and authors!

IIUSA’s Editorial Committee, curator of the 
Regional Center Business Journal, is looking 
for new authors and article topics for its spring/
summer edition. Contribute your expertise to 
the EB-5 industy’s leading publication!

If you would like to be published by IIUSA on 
a topic which elevates the discussion among 
EB-5 stakeholders, please get in touch with us 
today! 

To submit an article, email your topic idea to 
info@iiusa.org with subject line: EB-5 Article 
Submission.
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Markets 
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	 Due Diligence 

	 And More!



of high unemployment areas, most states are 
relatively efficient, and will provide a TEA des-
ignation letter (or respond with a rejection) 
within two to three weeks (and some much 
sooner). This efficient aspect of the EB-5 pro-
gram has been essential for EB-5 stakeholders.

The prospect of DHS taking over the TEA 
designation process would therefore seem to 
give rise to two key questions for EB-5 stake-
holders: 1) how long would it take DHS to 
actually process the requests, and 2) since 
investors would be required to provide suffi-
cient evidence of TEA eligibility, would DHS 
provide clear guidance regarding the required 
evidence of data and methodologies used to 
make these determinations?

The proposed rules do not provide clear 
guidance on either of these two key ques-
tions. Regarding the length of time required 
for USCIS to provide a Notice of Decision 
designating a TEA, the DHS proposed rule 
notes only that the “cost savings” to states 
in eliminating them from the TEA process 
would mean some “additional costs for DHS 
in adjudication review time in order to evalu-
ate TEA submissions.”  But USCIS declines to 
estimate the impact on processing times, stat-
ing only “DHS cannot accurately predict such 
added time burden to the Government at this 
time.” It is unclear also whether the DHS TEA 
adjudication process would result in a TEA 
designation only when USCIS adjudicates an 
I-526 petition (currently a period of over 15 
months), or if a Notice of Decision for a TEA 
designation would be issued before the I-526 
petition is adjudicated. It should be noted 
that some previous legislative bills that also 
proposed transferring authority to designate 
TEAs from the states to DHS explicitly stated 

that DHS would respond to a TEA designa-
tion request within 60 days.

 Regarding the data and methodologies to 
be utilized, again DHS does not provide any 
additional guidance beyond the limited in-
formation gleaned from current policy and 
practice. For example, the recently published 
USCIS Policy Manual chapter on EB-5 states 
only the following: 

Acceptable data sources for calculating un-
employment include U.S. Census Bureau 
data (including data from the American 
Community Survey) and data from the 
Bureau of Labor Statistics (including data 
from Local Area Unemployment Statistics).  

The main justification DHS points to in 
proposing to eliminate state involvement 
in the TEA process is that the current state-
driven system has “resulted in the application 
of inconsistent rules by different states.” One 
would think then that DHS would elaborate 
on the TEA standards it would like to see ad-
hered to, and provide clear-cut guidance on 
the data and methodologies that should be 
utilized. Without further guidance, however, 
it seems inconsistencies in the designation of 
high unemployment areas will persist, and 
I-526 petitions will continue to be filed with 
supporting evidence comprising a variety of 
methodologies and data.

LIMITS ON CENSUS TRACT AGGREGATION

The Proposed Rule indicates DHS would 
limit the number of census tracts that could 
be combined for purposes of high-unemploy-
ment TEAs. DHS proposes that a high-unem-
ployment TEA may consist of the following, 
so long as the weighted average of the tract 

or tracts is at least 150 percent of the national 
average:

(a)	 a census tract or contiguous cen-
sus tracts in which the new commercial en-
terprise is principally doing business (i.e. the 
project tract(s)) or

(b)	 the project tract(s) and any or all ad-
ditional tracts that are directly adjacent to the 
project tract(s) 

In short, if the project tract (or tracts – for 
projects that span more than one tract) does 
not qualify on its own, one may only com-
bine/aggregate census tracts utilizing census 
tracts that are touching/adjacent to the proj-
ect tract(s). 

In current practice, most high-unemploy-
ment TEAs involve the aggregation of two 
or more contiguous census tracts (or block 
groups as discussed later). Furthermore, 
states currently have been given flexibility in 
certifying the “areas” or “shapes” of the TEA. 
DHS notes in the proposed rules that this 
“reliance on states’ TEA designations has re-
sulted in the application of inconsistent rules 
by different states” and has “resulted in the ac-
ceptance of some TEAs that consist of areas of 
relative economic prosperity linked to areas 
with lower employment.” To counteract this, 
DHS proposes a significantly stricter regula-
tion regarding census tract aggregation, and 
one in which DHS would make the TEA de-
termination.

DHS provided the following map (FIGURE 1) 
and corresponding description as an example 
of how high unemployment areas would be 
designated.

FIGURE 1
The broader area outlined in a dashed 
bold line contains all of the tracts 
that are adjacent to the project tract. 
Under the proposed regulation, the 
tract outlined in a solid bold line may 
independently qualify as a TEA. If it 
does not, an area consisting of that 
tract and any or all of the additional 
tracts outlined in the dashed bold line 
could qualify as a TEA, so long as the 
weighted average of the combined 
unemployment rates of each tract is 
at least 150% of the national average.
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Of the many possible legislative changes 
related to TEAs discussed over the last few 
years, an arbitrary limit on the number of 
census tracts that may be aggregated has been 
at the forefront. The proposed rule provides 
for a general limit on combining census tracts 
by permitting aggregation only with the tracts 
adjacent to (i.e. touching) the project tract(s). 
For reference, USCIS refers in the comments 
to the proposed rule to its analysis of a ran-
dom sample of 390 census tracts throughout 
the US, resulting in a range of 3 to 8 adjacent 
census tracts, with an average and median of 
approximately six (6) adjacent census tracts to 
each tract. 

The proposed rule for aggregation of cen-
sus tracts would be a significant departure 
from current practice, and the proposed limi-
tations could severely hinder many potential 
projects/investments that would otherwise 
have a positive impact on the labor force in 
high unemployment areas. 

For example, we analyzed a census tract in 
downtown Memphis under the current TEA 
standards versus the proposed DHS rules. As 
the city of Memphis would not qualify on its 
own, and neither would the MSA or county 
containing Memphis, we turned to census 
tracts for a possible high-unemployment TEA.

In the following maps, high unemployment 
census tracts are shown in orange, with the 
project census tract highlighted in light blue. 
As the maps demonstrate, downtown Mem-
phis has a significant number of high-unem-
ployment census tracts in the area. 

Under the current rules, the site would be 
TEA-eligible by a relatively simple and reason-
able combination of only three tracts (one of 
several possible reasonable combinations). This 
type of combination would currently be certi-
fied painlessly by almost all states, and is shown 
by the three-tract aggregation encompassed by 
the green outline in the map on the left.

This example is not unique, as the proposed 
DHS rules would result in similar limitations 
throughout the United States. In Memphis, 
like many cities, higher unemployment areas 
are highly concentrated in a certain area of the 
city, as opposed to being scattered throughout. 
While the rules are partly intended to limit per-
ceived “gerrymandering”, “gerrymandering” 
is tough to define. While instituting a general 
census tract limit might remove some possibili-
ties of what may appear to be “gerrymander-
ing”, more significantly a tract limit could hin-
der potential EB-5 projects that would have had 
real, measurable positive economic impacts on 
nearby high unemployment areas. As such, if 
these sorts of limits were imposed, which do 
not take the reality of commuting patterns into 
account, projects located in parts of the city 

with lower unemployment might not be TEA-
eligible, even though these projects would posi-
tively impact the labor force in nearby high-
unemployment areas.

OTHER IMPORTANT NOTES RELATED  
TO HIGH-UNEMPLOYMENT AREAS

BLOCK GROUPS
The proposed rule notes that “DHS also 

surveyed agencies in several locations to ob-
tain information regarding how they have 
approached the TEA designation process, 
namely: the states of Illinois, New York, and 
California, and the city of Dallas, Texas. Every 
state or local agency consulted by DHS relied 
on census tract level unemployment data in 
the TEA designation process.”

This statement is a bit misleading, as many 
states, including New York, also currently 
permit the use of block groups in TEA de-
terminations.  As the use of block groups has 
grown in popularity over the last few years, it 
is also somewhat surprising that DHS makes 
no specific reference to block groups in the 
sample of existing TEAs they analyzed to try 
and gauge the impact of the proposed rules. 

A block group is a smaller sub-area than a 
tract, as each tract is made up of one or more 
block groups. While in current practice, tracts 
are the typical building blocks of a TEA, sev-
eral states (New York, Washington, Oregon, 
New Mexico, several cities in Texas, and oth-
ers) currently utilize block groups when de-
termining TEA-eligibility. Block groups can 
provide a significant amount of flexibility, due 

FIGURE 2: CURRENT TEA STANDARDS: ONE OF MANY POSSIBLE COMBINATIONS FIGURE 3: PROPOSED DHS TEA RULES: CENSUS TRACT NOT TEA-ELIGIBLE 

TEA DESIGNATIONS – PROPOSED DHS RULE WOULD SIGNIFICANTLY ALTER THE PROCESS
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TEA DESIGNATIONS – PROPOSED DHS RULE WOULD SIGNIFICANTLY ALTER THE PROCESS

to the use of a smaller subarea. 

As the proposed DHS rule only discusses 
census tracts, it appears the use of block 
groups would no longer be permitted, which 
would make the impacts of the proposed rule 
even more drastic in states such as New York 
that currently utilize block groups on a regu-
lar basis. 

HOW LONG IS A TEA LETTER VALID?
Currently, TEA-eligibility for a project can 

change over time, and there is no guarantee 
that a site will remain TEA-eligible in the fu-
ture. Currently, TEA “timing” can be prob-
lematic. Decisions involving potentially hun-
dreds of millions of dollars are made based on 
the perceived TEA eligibility of a project. The 
absence of predictability and lack of clear-cut 
guidelines can lead to poor decision-making, 
wreak havoc in the EB-5 marketplace and 
potentially stifle projects that might have oth-
erwise created jobs.  More predictability re-
garding the length of validity of TEA designa-
tions would vastly improve decision making 
at the initial planning stages, and ameliorate 
one aspect of the challenging task of market-
ing an EB-5 project. This would also lead to a 
greater comfort level for investors making the 
important, potentially life-changing decision 
to invest an in an EB-5 project.  

While several of the draft legislative bills 
over the last few years provided language to 
lock-in a TEA determination for a set period 
of time, the proposed DHS rules do not ad-
dress this issue. 

CITIES AND TOWNS WITH A POPULATION OF 
20,000 OR MORE

DHS proposes to allow any city or town 
with high unemployment and a population of 
20,000 or more to qualify as a TEA. Currently, 
TEA designations are not available at the city 
or town level, unless a state designates the city 
or town as a TEA and provides evidence of 
such designation to a prospective EB-5 inves-
tor for submission with Form I-526.

While investors would no longer have to ob-
tain a state letter for locations that are within 
a city that qualifies on its own, this rule would 
have little to no impact overall. Currently, 
projects located in high-unemployment cit-
ies/towns are virtually always easily certified 
by the states. As an economist who has ana-
lyzed hundreds of sites for TEA-eligibility, I 

have not come across a state that would refuse 
to certify a location in a city that qualifies as a 
high-unemployment TEA in its entirety. 

RURAL AREA DEFINITION
DHS is also proposing to amend the defini-

tion of a “rural area” to mean any area other 
than an area within a metropolitan statistical 
area (as designated by the Office of Manage-
ment and Budget (OMB)) or within the outer 
boundary of any city or town having a popu-
lation of 20,000 or more based on the most 
recent decennial census of the United States.

The proposed DHS rules would not impact 
“rural areas”, as the above is strictly a clarifica-
tion of the existing language defining a “rural 
area”, and is meant to clarify that “consistent 
with statute, that qualification as a rural area 
is based on data from the most recent decen-
nial census of the United States”.

OTHER METHODOLOGIES CONSIDERED BY DHS
Commuting patterns: DHS also considered 

options based on a “commuter pattern” analy-
sis, which

Would focus on defining a TEA as encom-
passing the area in which workers may live 
and be commuting from, rather than just 
where the investment is made and where the 
new commercial enterprise is principally do-
ing business. According to DHS, “the ‘com-
muter pattern’ proposal was deemed too op-
erationally burdensome to implement as it 
posed challenges in establishing standards to 
determine the relevant commuting area that 
would fairly account for variances across the 
country.”  

The California model: DHS considered 
limiting TEA configurations to an area con-
taining up to, but no more than, 12 contigu-
ous census tracts, a method currently used by 
the state of California. However, DHS reason-
ably concluded that it was “not confident that 
this option is necessarily appropriate for na-
tionwide application, as the limitation to 12 
census tracts may be justifiable for reasons 
specific to California but may not be feasible 
on a national scale.”

Further extensions: DHS considered ex-
tending the cluster to census tracts beyond 
those directly adjacent to the project tract(s), 
but determined that doing so in some cases 
would include areas that are too far from the 
site of the proposed project. While this might 

be true in some cases, DHS did not elaborate 
in great detail about consideration of this 
methodology, beyond the citing of a few stud-
ies in a footnote.

SUMMARY

The proposed DHS rule would signifi-
cantly alter the way high-unemployment 
TEAs would be both calculated and desig-
nated. While transferring authority to des-
ignate high unemployment area TEAs from 
the states to DHS is of great concern to EB-5 
stakeholders for the reasons discussed above, 
of even greater concern is the very restrictive 
proposal limiting the aggregation of census 
tracts, which could result in USCIS playing a 
heightened role in the decision-making pro-
cess for developers in project site selection. 
In analyzing the potential impacts of the rule 
changes related to census tract aggregation, 
DHS notes that “for example, a regional cent-
er seeking to locate a project on one city block 
that would no longer qualify as a TEA may 
opt to locate the project on another block that 
could qualify as a TEA under the new rule”.  
This statement appears to reflect a lack of un-
derstanding of the complexities of bringing a 
development to fruition.  Even if a developer 
could easily move a project, which is not typi-
cally the case, DHS does not seem to recog-
nize that the viability of the project itself may 
be undermined by doing so.    

While the main motivation for proposing a 
limit on census tract aggregation may be the 
desire to eliminate what it perceives as “ger-
rymandering,” the proposed DHS rules do not 
recognize employment creation that positively 
impacts workers commuting from areas out-
side the census tracts immediately adjacent to 
the project tract. Based on current EB-5 mar-
ket realities, restricting high-unemployment 
TEAs to those few tracts immediately adja-
cent to the project tract will limit potential 
EB-5 projects that would otherwise positively 
impact nearby areas experiencing high un-
employment and economic hardship. Unem-
ployment is not uniform across a community, 
and the benefits of a more carefully considered 
USCIS EB-5 adjudication policy that allows 
for flexibility reflective of the significant varia-
tions in the concentration of high unemploy-
ment areas at the local level would seem to 
outweigh the additional potential operational 
burdens that might arise. 
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This advertisement is for informational purposes only and does not constitute an offer 
to sell or a solicitation of an offer  to purchase any interest in any specific project or  
Education Fund of America offering.  Any such offer will be contained in a separate 
offering memorandum pursuant to one or more private placement exemptions. 

Person of the Year 2017   

LAURA FOOTE REIFF, ESQ.   

Co-Chair Business Immigration Group and Shareholder at Greenberg Traurig, LLP  

Financing Schools that Inspire Children 

 

www.edufundamerica.com 

Each year, Education Fund of America (EFA) selects  
one professional that best exemplifies: Leadership,  
Integrity, Achievement, Humility and Tenacity.  That  
person’s life and achievements are later presented to the 10,000+ 
children in our EB-5 funded charter schools as an  
example of a person to emulate and a career to consider.  
We are proud to award  Laura Foote Reiff this recognition for 2017. 
  

At the end of this school year, EFA, through Laura, will  
provide scholarship awards to the top student in each of  
our 20+ schools that best exemplifies the personal  
and professional traits that Laura is being recognized for. 

Laura  has  helped  thousands  of  people  to  successfully  navigate  the  U.  S.  legal   
system  to  immigrate  to  America.  Further,  she  has  helped  hundreds  of  businesses  utilize   
numerous  U.S. Visa programs  to advance their causes.  Laura is  also a noted author,   
speaker  and  industry  spokesperson.  
 

Please join us in congratulating Laura for this well deserved recognition！ 



EB-5 Fund Administration:
 Considerations in Light of Increased Interest in Transparency and  

Third Party Oversight for EB-5 Transactions

INTEGRITY SPOTLIGHT

MARIZA MCKEE
PARTNER, KUTAK ROCK LLP

KURT REUSS
CO-FOUNDER, EB5 DILIGENCE

In 2017, EB-5 dealmakers may be welcom-
ing a new member to the deal team to 
provide a check on how EB-5 investment 

flows from investment accounts to deploy-
ment for job creation.  Although there are a 
few exceptions, generally accepted business 
practices for most EB-5 deals do not call for 
the engagement of a third party to act as an 
usher of EB-5 funds through the investment 
and deployment cycles.  As such, a mandate 
for independent signatories may cause many 
in our industry to start the search for the right 
qualified professional(s) to perform these ser-
vices for their transactions.  In this Integrity 
Spotlight article, we begin exploring a cat-
egory of service provider that might be worth 
evaluating as a contender – an independent 
fund administrator.

Section (P) (Account Transparency Re-
quirement) of H.R. 5992, a bill introduced in 
the House of Representatives in late Septem-
ber 2016, proposes that each new commercial 
enterprise (NCE) create a separate account to 
hold EB-5 investments at third-party banks 
or other financial institutions and that in-
dependent authorized signatories provide 
written consent before EB-5 investments are 
transferred – whether back to the investor, to 
the NCE, or to the job creating entity (JCE). 
The bill calls for the authorized signatory to 
be “independent of, and not directly or in-
directly related to” the NCE, regional center 
associated with the NCE, JCE, or any of the 
principals or managers of these entities and 
either:  (1) an officer at the bank or financial 
institution where the account is maintained; 

(2) an attorney, (3) a CPA, (4) a broker-dealer, 
or (5) a signatory otherwise authorized by the 
Director of USCIS. See Section 203(b)(5) of 
H.R. 5992. Although not specifically included 
in the enumerated list of authorized signatory 
candidates, an independent fund administra-
tor may be eligible for authorization by the 
Director and may be among the most well-
equipped professionals to provide oversight 
and signatory services to the EB-5 industry 
if Section (P) becomes law. Further, there 
has been an indication that future proposed 
bills may even go so far as to require that a 
fund administrator be engaged by an NCE to 
perform co-signatory and other functions in 
connection with the administration of EB-5 
investment funds.

Based on review of a 2009 report prepared 
by the Alternative Investment Management 
Association (AIMA), Guide to Sound Prac-
tices for Hedge Fund Administrators, fund 
administrator engagements can be viewed in 
terms of phases of the fund’s life cycle.  The 
report lists five primary phases of engagement 
– Start-up Phase, Interaction with Investors, 
NAV Calculation, Completing the Service, 
and Support and Review. The report provides 
a best practice-based educational overview 
of the types of services that could fall within 
these five phases of fund administration.  One 
takeaway from this report is that a fund ad-
ministrator’s role is defined by its service list-
ing, which can vary based on the customer 
and should be tailored on a fund-by-fund 
basis.

Fund administrators are essentially moni-
tors and reconcilers. They are typically en-
gaged to track money coming in and out of 
the fund, maintain records, document income 
and expense allocation among members of 
the fund, and prepare reports for investors. 
Many fund administrators perform a fund ac-
counting function to produce financial state-
ments for the fund by helping them to com-
plete their bookkeeping cycle and prepare tax 
returns. A fund administrator engagement 
may also include assistance with tracking as-
sets, liabilities, income, and expenses of the 
fund.  If the fund’s operative documents call 
for an annual audit of its financial statements, 
the fund administrator may serve as a liaison 
between the fund and the auditor. Although 
the NCE’s manager remains responsible, fund 
administration services may allow an NCE to 
outsource many of the in-house, back-office 
tasks that would otherwise fall on NCE man-
agers to perform or oversee.

Examples of the roles and functions that are 
often undertaken by a fund administrator, de-
pending upon the administrator’s competen-
cies, may include:

1.	 Regulatory Administration and 
Compliance Support Services

•	 Compiling data for the fund’s annual re-
ports

•	 Preparing and reviewing the fund’s finan-
cial statements
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•	 Upon advice and direction from fund’s 
counsel, preparing regulatory forms

•	 Developing with the fund’s counsel, agen-
das for meetings

•	 Attending meetings and preparing min-
utes

•	 Preparing a compliance calendar for the 
fund

2.	 Financial Accounting and Investor 
Reporting

•	 Preparing administrative and procedural 
process

•	 Establishing and maintaining general 
ledgers

•	 Reconciling and confirming investor con-
tributions

•	 Establishing, reconciling, and maintain-
ing investor capital accounts and effecting 
all appropriate allocations

•	 Calculating management fees and incen-
tive allocations

•	 Generating financing reporting packages

•	 Generating and distributing capital ac-
count statements

•	 Distributing offering and subscription 
materials per the fund’s direction in ac-
cordance with marketing arrangements

•	 Coordinating processing of new investor 
subscriptions, which may include:  coor-
dinating receipt of funds, providing fund 
with status reports for wires and sub-
scription agreements, coordinating fund 
transfers with escrow agent; coordinating 
holdback calculations and tracking per in-

vestor; returning investments to subscrib-
ers whose subscriptions have not been ac-
cepted; and sending acceptance letters to 
new investors

3.	 Audit Coordination

•	 Conducting audit planning and coordina-
tion

•	 Preparing work papers and schedules for 
auditors

•	 Preparing financial statements, footnotes, 
and report drafts

•	 Acting as a liaison between auditors and 
the fund

An independent fund administrator in the 
context of an EB-5 transaction could assume, 
in part, the role of an independent third party 
trustee that would help comfort EB-5 inves-
tors that their interests are being looked after 
through execution of the agreed upon pro-
cess and procedure.  Further, if Section (P) 
of HR 5992 becomes law, fund administra-
tors could help fund managers comply with 
legal requirements by acting as an authorized 
signatory. Some administrators already act as 
co-signers on a fund’s bank account to help 
ensure that money transfers are limited to 
their intended and authorized purpose. Al-
though acting as an authorized signatory as 
proposed in Section (P) may be outside of the 
suite of services that today’s fund administra-
tors typically provide, fund administrators 
may already have the personnel and expertise 
that will be needed to provide this type of in-
dependent oversight for the benefit of inves-
tors while at the same time reducing some of 
the administrative burden that currently falls 
on EB-5 fund managers.

Fraud has occurred in only a small number 
of EB-5 projects; however, in most instances 
of fraud the NCE maintained complete, un-
fettered control of the investment funds. In 
2013, The U.S. Securities and Exchange Com-
mission's (SEC) Office of Investor Education 
and Advocacy and U.S. Citizenship and Im-
migration Services (USCIS) issued a joint In-
vestor Alert,  reminding potential EB-5 inves-
tors to thoroughly research EB-5 offerings and 
to take steps to help protect themselves from 
fraud. Among the “hallmarks of fraud” listed 
in the Investor Alert is “Layers of companies 
run by the same individuals” – in essence, 
conflicts of interest is the common denomi-
nator of the EB-5 fraud cases to-date. As a 
result, it seems that EB-5 investors are asking 
more questions about procedure after funds 
are deposited into escrow than in prior years 
and Section (P) may be a way to help guide 
the industry toward a procedure that provides 
more comfort to savvy investors than has pre-
viously been offered by most EB-5 issuers. In 
retrospect, some of the proposals in Section 
(P) may have effectively curbed most of the 
known EB-5 fraud.  Whether or not Section 
(P) or a similar iteration of regulation is en-
acted, EB-5 investors may soon demand more 
transparency and insight into how their funds 
flow through the investment process.

The regulatory landscape for the Regional 
Center Program remains rather vast and full 
of possibilities for industry pioneers. Bridges 
– from EB-5 investor, to NCE, to JCE post-
ed by independent third-party sentries, like 
fund administrators, may help light the way 
through the EB-5 investment cycle increasing 
the likelihood that EB-5 investors reach their 
destination. 

INTEGRITY SPOTLIGHT
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The EB-5 Immigrant Investor Program 
has enabled a steady influx of new in-
vestment in the U.S. economy while 

providing international investors with a path-
way to permanent U.S. residency. However, 
the program’s popularity, combined with a 
limited number of available visas, has resulted 
in a substantial backlog of visa applications. 
Many EB-5 investors now face a retrogres-
sion period, in which they must wait for an 
available visa, even after their EB-5 invest-
ment project has wrapped up. As the pool of 
EB-5 investors waiting to receive visas grows, 
so does the dollar value of funds invested in 
the U.S. which must remain “at risk” through-
out the application period. This has raised the 
question of the most advantageous way to 
hold such funds prior to final approval of an 
investor’s Form I-829 petition. 

Wyoming trust structures provide an effec-
tive vehicle for holding and administering as-
sets in connection with the EB-5 Immigrant 
Investor Program. After an EB-5 project is 
completed, the return on investment can be 
transferred to one or more trusts for the benefit 
of the investor’s family which are administered 
by a Wyoming single-family private trust com-
pany. The result is a structure that maximizes 
investment flexibility and minimizes the ex-
pense and difficulty of regulatory oversight and 
mandatory federal or state registration. The 
trust assets—the return on investment—can 
then be invested and held “at risk” until the in-
vestor receives permanent resident status. Due 
to Wyoming’s favorable trust laws, non-existent 

state income tax, and allowance of completely 
unregulated trust companies, this model pro-
vides a cost-effective approach to holding the 
proceeds of EB-5 investments while investors 
wait to receive their permanent green cards.

THE EB-5 PROGRAM AND  
THE RETROGRESSION PROBLEM

The EB-5 Program provides qualified inves-
tors with a path to permanent resident status in 
the United States. An investor makes a standard 
capital investment in a new commercial enter-
prise, which must generally create ten new full-
time jobs per investor.  If the investor makes a 
qualifying investment and completes the pro-
gram, the investor and his or her family receive 
lawful permanent resident status in the United 
States. 

As an overview, the EB-5 immigration pro-
cess generally proceeds through the following 
steps:

1.	After transferring funds to the relevant in-
vestment project, the investor files a Form 
I-526 petition for conditional permanent 
residency with the United States Citizenship 
and Immigration Services (USCIS). 

2.	After USCIS approves the Form I-526 peti-
tion, the investor files a Form I-485 petition 
with USCIS (or Form DS-230 with the U.S. 
Department of State if the investor resides 
abroad). 

3.	After the Form I-526 is approved, the U.S. 
Department of State issues a conditional 

permanent resident visa (“temporary green 
card”), which allows the investor to reside in 
the U.S. for two years. 

4.	Within twenty-one to twenty-four months 
after receiving the conditional permanent 
resident visa, the investor files a Form I-829 
application to convert from conditional to 
permanent resident status.  This application 
must show that:

a.	The required funds were placed “at risk” 
throughout the period of the petitioner’s 
residence in the United States; 

b.	The required amount of capital was made 
available to the business or businesses 
most closely responsible for creating the 
employment; 

c.	This “at risk” investment was “sustained 
throughout” the period of the applicant’s 
residence in the United States; and 

d.	The investor created (or maintained, if 
applicable), or can be expected to create 
within a reasonable period of time, the 
requisite number of jobs. 

5.	If the I-829 petition is approved, the investor 
receives unconditional permanent resident 
status (a “permanent green card”) and the 
investor may permanently live and work in 
the U.S. 

The EB-5 Program allocates 10,000 visas 
per year to qualified individuals and their fam-
ily members.  In 2014, following an explosion 
of popularity in the EB-5 program, primarily 
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from investors seeking to emigrate from main-
land China, the U.S. ran out of EB-5 visas.  This 
has resulted in retrogression, whereby EB-5 
Program investors now potentially wait several 
years between receiving approval of their I-526 
petitions and approval of the Form I-829 ap-
plication conferring permanent resident status.  
With no signs of an increase in the 10,000 visa 
cap, this backlog is expected to grow over time. 

The investor’s capital must be placed at risk 
and continuously maintained until the I-829 
petition is approved.  To be “at risk,” the inves-
tor must have both a risk of loss and a chance 
for gain.  Retrogression combined with the at 
risk requirement results in a challenge faced by 
an increasing number of investors: how to en-
sure capital remains at risk after an investment 
project is complete and paid returns but before 
an investor has received an available EB-5 visa. 
Although the investor need not show that the 
ten full-time jobs continue to exist when US-
CIS finally adjudicates the Form I-829, USCIS 
has issued a draft policy memorandum stating 
the investors’ capital must nonetheless continu-
ously remain at risk during retrogression.

In a standard loan to equity model, an inves-
tor makes an equity investment in a new com-
mercial enterprise (NCE), which then makes 
loans to EB-5 projects. The EB-5 projects repay 
the loan principal, plus interest, to the NCE, 
which then distributes the investment plus re-
turn to the investor once the EB-5 process has 
completed and the investor receives perma-
nent resident status. However, if an investor is 
subject to retrogression, the NCE cannot sim-
ply return the invested funds to the investor. 
Rather, the investment must remain sustained 
and at risk until the retrogression period ends. 
Simply holding the funds in the NCE’s bank 
account or in escrow is insufficient.  While the 
NCE itself could invest the funds to keep them 
at risk, this can create problems for the NCE, 
which might not be not registered with the Se-
curities and Exchange Commission (SEC) as an 
investment adviser or investment company. It is 
therefore necessary to find a structure that can 
hold the repaid loan proceeds in a manner that 
will cause them to be treated as a sustained and 
at risk investment throughout the retrogression 
period.

THE WYOMING TRUST SOLUTION

Wyoming trusts and private trust compa-
nies provide a solution to the problem of how 
to hold the proceeds of EB-5 Program invest-

ments pending receipt of permanent residency 
status. Under this approach, investors settle 
trusts to hold such capital. These trusts are es-
tablished under Wyoming law and primarily 
administered within the state. Wyoming trusts 
are especially advantageous to the investor due 
to the state’s complete lack of a state income tax, 
as well as the availability of a full menu of mod-
ern trust tools and protections, including pri-
vacy, directed trusts, trust protectors, purpose 
trusts, asset protection tools, virtual representa-
tion, and flexible migration, modification, and 
decanting procedures.

Each investor’s Wyoming trust or trusts 
would be administered by a newly created 
Wyoming single-family private trust com-
pany, which may generally operate with-
out a charter or state banking oversight if it 
serves only members of a single family.  The 
underlying trust would be funded with the 
loan proceeds received by the NCE from an 
EB-5 project. The beneficiaries of the trust 
would be the investor and his or her family 
members, who would receive their return on 
investment as trust distributions once their 
retrogression period has ended and the inves-
tor has obtained permanent resident status. 
(See Appendix.) The trust itself could possibly 
function as a liquidating trust, which would 
hold and invest the loan proceeds until they 
are ready to be distributed to the investor.

WYOMING SINGLE-FAMILY PRIVATE TRUST 
COMPANIES

Single-family private trust companies 
(PTCs) are corporations or limited liability 
companies that provides fiduciary services, 
such as acting as trustee for one or more re-
lated trusts. They provide a flexible means of 
administering family wealth while also pro-
viding the required nexus to take advantage 
of Wyoming’s favorable trust laws. 

Traditionally, trust companies have been 
viewed as acting like financial institutions 
and have therefore been required to obtain 
charters from the local banking authority 
before engaging in trust business. However, 
Wyoming is one of a small number of states 
that permit PTCs to operate without a charter 
or regulation by a banking authority.  While 
Wyoming law has long permitted unregulated 
PTCs based on the Banking Commissioner’s 
interpretation of the statutory definition of 
“trust business,”  the Wyoming Legislature 
amended the relevant statutes in 2015 to pro-

vide clear guidance to both regulated and 
unregulated PTCs.  A corporation or limited 
liability company now qualifies to act as a 
PTC and need not register with the Wyoming 
Banking Commissioner if it provides fiduci-
ary services only to members of a single fam-
ily and “[d]oes not transact company business 
with, propose to act as a fiduciary for or so-
licit trust company business with the general 
public.”  The definition of “family member” is 
fairly broad and generally includes persons 
within the tenth degree of lineal kinship or 
ninth degree of collateral kinship from a des-
ignated common ancestor.  This definition 
also includes a trust established and funded 
by a family member (i.e., a trust created by an 
investor and funded with the proceeds of the 
investor’s investment in an NCE).  

The process of forming a PTC is relatively 
fast and requires minimal regulatory compli-
ance. After formation, an officer must execute 
a signed waiver acknowledging its status as a 
family trust company and that it is not subject 
to the requirements or oversight applicable 
to a chartered trust company, which must be 
delivered to the Banking Commissioner.  For 
a fee, the Commissioner will provide a Let-
ter of Assurance (essentially a no-action let-
ter), which recognizes the company’s family 
trust company status.  The PTC is then free to 
provide fiduciary services (including making 
lawful fiduciary investments) to the relevant 
family.  This will permit the PTC to invest 
funds and thereby keep them “at risk” during 
the EB-5 retrogression period. However, the 
PTC may not provide fiduciary services to the 
general public (i.e., to non-family members) 
and may not provide any banking business 
(i.e., accepting general deposits or issuing de-
mand instruments). 

PTCs have the option of voluntarily ob-
taining a charter from the Commissioner.  
Of course, establishing a chartered PTC will 
entail additional time, costs, and fees, as well 
as minimum capital requirements and man-
datory examination, reporting, and oversight 
by the Commissioner.  That said, the process 
does remain less stringent than a fully char-
tered public trust company. Some investors 
may opt for this model because they want a 
level of light regulation. Such state regulation 
may also be obtained in lieu of more stringent 
SEC investment adviser registration. How-
ever, as explained below, such state oversight 
will be unnecessary if the companies comply 
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with the family office exception under the In-
vestment Advisers Act. It is therefore likely 
that investors will have greater interest in the 
decreased costs and increased flexibility pro-
vided by truly unregulated PTCs.

PTCs created to hold investment proceeds 
during retrogression will be structured ac-
cording to IRS Notice 2008-63   as well as to 
ensure compliance with the EB-5 Program’s 
“at risk” requirements. Most notably, the NCE 
(or a limited liability company wholly owned 
and managed by the NCE) will be a member 
of the PTC’s board of directors and could then 
direct the PTC to hire a bond manager or oth-
er money manager to make investment deci-
sions regarding the trust assets—the return 
on investment. The PTC’s organizational doc-
uments would be drafted to prohibit removal 
of the NCE (or its LLC) from the PTC struc-
ture until a final decision is made on the in-
vestor’s I-829 petition, as well as to ensure the 
NCE’s role constitutes sufficient custody and 
control over the EB-5 Program proceeds to 
ensure that the assets are considered “at risk” 
during the retrogression period.  The NCE’s 
role on the board of the PTC—the trustee—
should obviate any concerns of USCIS as to 
custody and control for “at risk” purposes.

SECURITIES REGISTRATION ISSUES

A Wyoming trust company structure can 
potentially eliminate the need for mandatory 
registration with and regulation by the SEC.

Investment Adviser Registration

Unless an exception applies, the Investment 
Advisers Act (IAA) requires SEC registration 
by any individual or entity acting as an “in-
vestment adviser.”  An “investment adviser” 
includes any person “who, for compensation, 
engages in the business of advising others, ei-
ther directly or through publications or writ-
ings, as to the value of securities or as to the 
advisability of investing in, purchasing, or 
selling securities.”  With very narrow excep-
tions,  this definition would appear to apply 
to many types of trustees that provide advice 
regarding investments,  including trustees of 
trusts holding “at risk” assets during the pen-
dency of an investor’s retrogression period. 

PTCs should be able to avoid mandatory 
IAA registration under the family office ex-
ception to the IAA’s definition of “investment 
adviser.”  To qualify as a “family office,” a trust 
company must (1) provide investment advi-

sory services only to “family clients”; (2) be 
wholly owned by family clients and controlled 
by “family members” or “family entities”; and 
(3) not hold itself forth to the public as an in-
vestment adviser.  SEC rules define “family 
client” fairly broadly, including ten genera-
tions of lineal descendants from a common 
ancestor, current and former spouses and 
spouse equivalents, key employees, and cer-
tain organizations, entities, estates, and trusts 
created by family clients.  

Care must be taken to ensure that such a 
company provides services to and is owned 
and controlled by permissible persons and 
does not advertise itself or provide services to 
non-family clients. As an alternative if a par-
ticular trust company does not qualify for this 
exception, accepting light regulation by the 
Wyoming Banking Commissioner as a char-
tered family trust company should allow the 
trust company to avoid SEC regulation under 
the IAA. However, in most single-family situ-
ations, it is difficult to structure a PTC to fall 
within the family office exception. 

Investment Company Registration

The SEC also regulates investment compa-
nies under the Investment Company Act of 
1940 (ICA).  An “investment company” is an 
“issuer” that 
(A)	 is or holds itself out as being engaged pri-

marily, or proposes to engage primarily, 
in the business of investing, reinvesting, 
or trading in securities;

(B)	 is engaged or proposes to engage in the 
business of issuing face-amount certifi-
cates of the installment type, or has been 
engaged in such business and has any 
such certificate outstanding; or

(C)	 is engaged or proposes to engage in the 
business of investing, reinvesting, own-
ing, holding, or trading in securities, and 
owns or proposes to acquire investment 
securities having a value exceeding 40 
per centum of the value of such issuer's 
total assets (exclusive of Government se-
curities and cash items) on an unconsoli-
dated basis. 

An “issuer” is someone “who issues or pro-
poses to issue any security, or has outstanding 
any security which it has issued.”  Unless an 
exception applies, an investment company is 
subject to mandatory registration with and 
regulation by the SEC.  Such regulation can 
be quite burdensome. 

A PTC that provides fiduciary services to a 
family and invests “at risk” assets will not have 
to register as an investment company if it does 
not issue or propose to issue securities.  ICA 
registration may be implicated, however, if a 
PTC seeks to create or administer a pooled 
investment vehicle.  For example, a trust 
company may create a common trust fund in 
which individual family trusts may purchase 
units. That fund would then be able to make 
investments that might otherwise be unavail-
able to individual family trusts, such as in 
private equity funds and hedge funds.  Such 
vehicles may qualify the trust company as an 
investment company, thereby requiring an ex-
emption or no-action letter from the SEC to 
avoid mandatory registration. 

Family office pooled investment vehicles 
typically seek exemption from the ICA under 
one of two exemptions. The first is under Sec-
tion 3(c)(1) of the ICA, which excludes from 
the definition of “investment company” an 
issuer whose “outstanding securities (other 
than short-term paper) are beneficially owned 
by not more than one hundred persons and 
which is not making and does not presently 
propose to make a public offering of its secu-
rities.”  Such a company will be treated as an 
“investment company” only for the purpose 
of certain limitations on an investment com-
pany’s ability to acquire securities in other in-
vestment companies. 

The second common exception is under 
Section 3(c)(7) of the ICA, which excludes 
from the definition of “investment company” 
an issuer, “the outstanding securities of which 
are owned exclusively by persons who, at the 
time of acquisition of such securities, are 
qualified purchasers, and which is not making 
and does not at that time propose to make a 
public offering of such securities.”  “Qualified 
purchasers” include persons who have signifi-
cant investments, including individuals and 
certain companies and trusts with at least $5 
million in investments.  

Section 3(c)(3) of the ICA provides a spe-
cific exemption for common trust funds, 
though the exception is available to a trust 
company only if the company receives some 
form of state charter and oversight. Under 
this exemption, a common trust fund or simi-
lar fund maintained by a bank for collective 
investment and reinvestment of moneys con-
tributed to the bank in its capacity as trustee 
is not an investment company if:
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(A)	 such fund is employed by 
the bank solely as an aid 
to the administration of 
trusts, estates, or other ac-
counts created and main-
tained for a fiduciary pur-
pose;

(B)	 except in connection with 
the ordinary advertising 
of the bank’s fiduciary 
services, interests in such 
fund are not—
(i)	 advertised; or
(ii)	 offered for sale to the 

general public; and
(C)	 fees and expenses charged 

by such fund are not in 
contravention of fiduciary 
principles established un-
der applicable Federal or 
State law. 

A “bank” includes a trust 
company,

whether incorporated or 
not, doing business under 
the laws of any State . . . , 
a substantial portion of the 
business of which consists 
of . . . exercising fiduciary powers similar 
to those permitted to national banks . . . , 
and which is supervised and examined by 
State or Federal authority having supervi-
sion over banks, and which is not operated 
for the purpose of evading the provisions of 
this subchapter.

A Wyoming PTC would generally appear 
to meet this definition only if it voluntarily 
received a charter from the Wyoming Bank-
ing Commissioner. Additionally, there is a 
factual question of whether the company is 
“operated for the purpose of evading the pro-
vision of this subchapter.”  The SEC has stated 
that it will not issue no-action letters on this 
question to non-depository trust companies 
that are not wholly owned subsidiaries of 
a bank.  However, it appears unlikely that a 
state regulated trust company that invests as-
sets as part of its fiduciary services to trust 
clients would be viewed as operated for the 
purpose of evading the statute. We have been 
unable to find an example of a similarly situ-
ated trust company running afoul of this rule. 
Of course, the biggest difficulty with this rule 
is that many single-family PTCs will not want 

to accept the expense and oversight of volun-
tarily obtaining a charter.

Notwithstanding the foregoing, there is suf-
ficient guidance from the SEC indicating that 
a trust structure cannot be used as a simple 
“conduit” through which an allocation to an 
investment company is facilitated.   To this 
end, the actual investment of trust assets for 
EB-5 investors subject to retrogression are 
strongly suggested to mirror the exemptions 
provided for limited purpose or liquidating 
trusts under Section 7 of the ICA.   No-action 
guidance provided by SEC concentrates on 
three factors to determine potential exemp-
tion, which are (a) limited purpose, (b) lim-
ited duration and (c) non-transferability.

In order to satisfy the limited purpose fac-
tor, the sole objective and purpose of the en-
tity must be to liquidate assets and distribute 
the proceeds to the beneficial owners.   In do-
ing so, the entity must not hold itself out as 
an investment company or conduct a trade or 
business.   If proceeds are held by the entity 
for any period of time, the entity must invest 
such proceeds only in temporary short-¬term 
investments in investment¬-grade or similar 

securities.   Further, the time limi-
tation factor requires that the en-
tity liquidate its assets and dissolve 
within a reasonable period of time 
in light of the entity’s assets and 
any other relevant factors.   For ex-
ample, a PTC can provide compli-
ant investments for a trust for the 
benefit of an EB-5 investor in ret-
rogression through retention of an 
institutional bond manager who 
can handle the assets in a separate-
ly managed account of individual, 
investment grade (A+ or above) 
liquid bond holdings (not mutual 
funds ) of the same duration as 
the expected retrogression period 
of the EB-5 investor.  In those in-
stances where the retrogression 
period is uncertain, portfolio allo-
cation concerning the duration of 
fixed-income securities can also be 
addressed accordingly.  Such limi-
tations on investment policies and 
the like can and should be memo-
rialized in relevant trust formation 
documentation.

CONCLUSION

The specifics of any structure require analy-
sis pertaining to compliance with applicable 
state and federal law, including immigration 
and securities law issues.  While the authors 
are not aware of their use in the EB-5 arena 
at present, Wyoming trusts administered by 
Wyoming single-family PTCs may provide 
a solution to the problem of how to hold “at 
risk” funds for EB-5 investors in meaningful 
investments after their EB-5 projects have 
ended, but before they have been granted 
permanent resident status.  For sponsors of 
EB-5 investments and their investors, a stop 
in Wyoming during retrogression on the way 
to citizenship may prove both prudent and 
profitable. 

EB-5 PROJECT

INVESTOR

WYOMING TRUST
Created by Investor

Administered by Wyo Trust Co.
+NCE role

NEW COMMERCIAL
ENTITY

Interest
PaymentsLoan

Return on
Investment

Trust Distibutions
After Retrogression

Equity
Investment
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BY LEE LI
IIUSA POLICY ANALYST

IIUSA believes in 
the power of data 
analytics to inform 

and enhance the EB-5 
marketplace. As such, 
we consistently seek a 

variety of EB-5 statistics via the Freedom of 
Information Act (FOIA) in order to produce 
the latest EB-5 industry intelligence for our 
key constituencies. In particular, we are com-
mitted to empowering the EB-5 community 
with timely, quantitative insights on the latest 
EB-5 investor market trends with the goal of 
supporting our members to strategically de-
velop and expand their EB-5 businesses on a 
global scale that would eventually stimulate 

economic development in their local com-
munities. 

Recently, our “FOIA machine” paid its divi-
dends and delivered a comprehensive dataset 
of Form I-526 (Immigrant Petition by Alien 
Entrepreneur) receipt statistics by petitioners’ 
country of birth (COB) from fiscal year (FY) 
1991 to FY2015. 

Compared to our first EB-5 Investor Mar-
kets Report which analyzed EB-5 investor 
origin based on the approval data of Form 
I-526 by petitioners’ COB. The data recently 
received via FOIA that consists of the filing 
statistics of I-526 petitions could serve as a 
more accurate indicator of the latest demand 
trends of EB-5 visas. 

Here are seven (7) of the most significant 

EB-5 investor markets trends, as illustrated by 
the latest filing statistics of I-526 petitions. 

ASIA CONTINUES TO DOMINATE  
EB-5 INVESTOR MARKETS

As illustrated by Figure 1, Asia accounts for 
seven (out of 16) of the biggest EB-5 investor 
markets in FY2015. These Asian countries/
territories contributed approximately 14,500 
EB-5 investors in FY2015, which is equivalent 
to approximately $7.3 billion in EB-5 capi-
tal investments. In particular, five of the top 
six EB-5 investor markets from FY2015 and 
FY2014 are located in Southeast Asia. These 
top markets (China, Vietnam, India, Taiwan, 
and South Korea) account for 90% of all EB-5 
investors who filed their I-526 petitions in 
FY2015. 

Seven Trends in 
EB-5 Investor Markets

ILLUSTRATED BY THE LATEST I-526 FILINGS STATISTICS OF INVESTOR ORIGIN

South Afr ica
$20M

South Korea
$84M

B anglades h
$6M

Venezuela
$62M

Argent ina
$7M

Germany
$8M

M alays ia
$7M

Pakis tan
$18M

Vietnam
$145M

Ukraine
$8M

Canada
$28M

Niger ia
$30M

Taiwan
$85M

M exico
$45M

B razil
$115M

India
$120M

France
$15M

R us s ia
$41M

E gypt
$7M

Iran
$77M

Syr ia
$9M

Italy
$9M

Asia Continues to Dominate the EB-5 Investor Marketplace in FY2015
Total EB-5 investments (in $million) by investors' country of birth (FY2015). The map below only displays countries/regions with I-526 filings of over 10 petitions in FY2015.

Mainland China
$6,765M

United Kingdom
$28M

Japan
$10M

Note: EB-5 investment amounts are calculated based on $500,000 per I-526 filing. 
Data Source: U.S. Citizenship and Immigration Services (IIUSA Obtained via FOIA) 

Figure 1

FIGURE 1: ASIA CONTINUES TO DOMINATE THE EB-5 INVESTOR MARKETPLACE IN FY2015

Note: EB-5 investment amounts are calculated based on $500,000 per I-526 filing. Data Source: U.S. Citizenship and Immigration Services (IIUSA Obtained via FOIA)

Total EB-5 investments (in $million) by investors' country of birth (FY2015). The map below only displays countries/regions 
with I-526 filings of over 10 petitions in FY2015.
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2
TOP 16 EB-5 INVESTOR MARKETS 
ACCOUNT FOR 96% OF ALL I-526 

FILINGS IN FY2015 – THESE ARE THE 
COUNTRIES WORTH YOUR FOCUS

The aggregate market shares of 
I-526 filings from the top 16 EB-5 
investor markets (listed as Table 
1) increased from merely 75% in 
FY2006 to over 95% in FY2015 
(displayed at Figure 2). The con-
tinued high growths among the 
emerging investor markets like Vi-
etnam, India, and Brazil, indicate 
that the number of EB-5 investors 
from these top 16 countries/territo-
ries will continue to increase in the 
near future.

TABLE 1: I-526 FILINGS BY INVESTORS' COUNTRY OF BIRTH (FY2013–2015) - TOP INVESTOR MARKETS & GRAND TOTALS

FIGURE 2: THE TOP 16 COUNTRIES/TERRITORIES  
ACCOUNT FOR 96% OF ALL I-526 FILINGS IN FY2015

This chart shows the amounts and market share of I‐526 filings by EB‐5 investors' country of birth 
in FY2015.

Data Source: U.S. Citizenship and Immigration Services (IIUSA Obtained via FOIA) 

Mainland China, 
13,530  (85%)

Vietnam,  289  (2%)

India,  239  (1%)

Brazil,  229  (1%)

Taiwan,  170  (1%)

South Korea,  167  (1%)
Others 163 Countries,  609 

(4%)

The other top 15 EB‐5 
investor markets (other 

than China) account for 11%
of the total I‐526 filings in 

fiscal year 2015 

The Top 16 Countries/Territories ���ount �or �6% o� �ll I‐526 Filings in FY2015

This chart shows the amounts and market share of I‐526 filings by EB‐5 investors' country of birth in FY2015.

Figure 2

Country/Region Rankings
# of I‐526 
Filings

EB‐5 Investments
(in $million)

YoY 
Growth Rankings

# of I‐526 
Filings

EB‐5 Investments
(in $million)

YoY 
Growth Rankings

# of I‐526 
Filings

EB‐5 Investments
(in $million)

YoY 
Growth

China ��ainland� 1 13�530 �6�765 39� 1 9�722 ���861 77� 1 5��80 �2�7�0 ��
Vietnam 2 289 �1�5 128� 2 127 �6� �6� � 87 ��� 61�

India 3 239 �120 1�1� 5 99 �50 15� 5 86 ��3 15�
�razil � 229 �115 358� 10 50 �25 163� 13 19 �10 6�

Taiwan 5 170 �85 60� � 106 �53 16� 3 91 ��6 �0�
South Korea 6 167 �8� 52� 3 110 �55 8� 2 102 �51 ‐33�

Iran 7 15� �77 69� 6 91 ��6 7� 6 85 ��3 70�
Venezuela 8 123 �62 1�1� 8 51 �26 2� 9 50 �25 ‐9�

�e�i�o 9 89 ��5 75� 8 51 �26 ‐28� 7 71 �36 ‐16�
�ussia 10 82 ��1 30� 7 63 �32 11� 8 57 �29 19�
�igeria 11 60 �30 11�� 12 28 �1� �� 12 27 �1� 170�
Canada 12 56 �28 133� 13 2� �12 ‐20� 11 30 �15 0�

�nited Kingdom 13 55 �28 62� 11 3� �17 10� 10 31 �16 ‐16�
Hong Kong 1� �2 �21 133� 15 18 �9 80� 16 10 �5 ‐29�

South ��ri�a 15 �0 �20 122� 15 18 �9 20� 15 15 �8 ‐6�
�a�an 16 19 �10 ‐1�� 1� 22 �11 29� 1� 17 �9 ‐61�

Others 163 Countries ‐ 609 �305 37� ‐ ��3 �222 36� ‐ 325 �163 25�
Grand Total ‐ 15,953 $7,977 44% ‐ 11,057 $5,529 68% ‐ 6,583 $3,292 5%

Data �ote: ���� investments are calculated based on ����,��� per �iling o� I���� petition.
Due to the discrepancy in grand totals between the data IIUSA obtained via FOIA and the data USCIS published on its wesbite, the margin of error could be +/- 9%. 
Data Source: U.S. Citizenship and Immigration Services (IIUSA Obtained via FOIA) 
Prepared by: Lee Li, Policy Analyst, IIUSA

 I‐526 Filings by Investors' Country of Birth (FY2013‐2015) ‐ Top Investor Markets & Grand Totals
FY2015 FY2014 FY2013

Table 1

Data Note: EB-5 investments are calculated based on $500,00 per filing of I-526 petition.
Due to the discrepancy in grand totals between the data IIUSA obtained via FOIA and the data USCIS published on its wesbite, the margin of error could be +/- 9%.
Data Source: U.S. Citizenship and Immigration Services (IIUSA Obtained via FOIA)

CONTINUED ON NEXT PAGE >>
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CHINA, WITH OVER 13,500 I-526 FILINGS IN FY2015,  
REMAINS THE DOMINANT EB-5 INVESTOR MARKET

Despite the minor decline in its market share, the amount 
of I-526 filings by Chinese EB-5 investors increased by 40% 
from FY2014 to a total of over 13,500 in FY2015, accounting 
for 85% of all I-526 filings worldwide. Even with challenges 
such as the visa number backlog for investors from main-
land China, the data still shows that demand for the EB-5 

visas among Chinese investors has soared significantly from 
FY2008 to FY2015. 

As illuminated by Figure 3, since FY2009 when it eclipsed 
over 50% market share worldwide, mainland China’s EB-5 in-
vestor market has grown more than 1,500% in terms of I-526 
filing volume and reached its peak in worldwide market share 
of I-526 filings of 88% in FY2014. 

I-526 FILINGS FROM THE TOP 15 INVESTOR MARKETS  
OTHER THAN CHINA DOUBLED FROM FY2014 TO FY2015

Although mainland China remains the dominant source to 
raise EB-5 capital worldwide, the growth of the established 
and emerging top EB-5 investor markets other than China 
(“OTC”) is also outstanding. As illustrated in Figure 4, the 
aggregated I-526 filings from top 15 EB-5 investor markets 

(OTC) jumped from 890 in FY2014 to over 1,800 in FY2015, 
a year-over-year increase of over 100%. With the new real-
ity of an increasing waiting line for investors from mainland 
China, these top OTC markets, led by Vietnam, India, and 
Brazil, serve as an important and emerging alternative source 
to acquire EB-5 investments. In fact, based on the I-526 fil-
ing statistics, the top 15 OTC EB-5 investor markets generate 
over $900 million in EB-5 capital in FY2015.  

Data Source: U.S. Citizenship and Immigration Services (IIUSA Obtained via FOIA)
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Data Source: U.S. Citizenship and Immigration Services (IIUSA Obtained via FOIA) 
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FIGURE 3: NUMBER AND MARKET SHARE OF I-526 FILINGS BY EB-5 INVESTORS FROM MAINLAND CHINA (FY1991–FY2015)

FIGURE 4: NUMBER OF I-526 FILINGS BY EB-5 INVESTORS FROM MAINLAND CHINA  
VERSUS TOP 15 EB-5 INVESTOR MARKETS (OTC) VERSUS ALL OTHER COUNTRIES
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VIETNAM AND INDIA ARE THE MOST 
IMPORTANT ALTERNATIVES TO MAINLAND 

CHINA IN RAISING EB-5 CAPITAL

Figure 5 shows that over 280 and 240 
EB-5 investors from Vietnam and India, 
respectively, filed their I-526 petitions in 
FY2015. With an annual growth of more 
than 100%, these two markets have be-
come the most popular alternatives to 
mainland China for raising EB-5 capital. 
In fact, together, investors from Vietnam 
and India contributed over $260 million 
in EB-5 investments in FY2015 based on 
the I-526 filing data. 

BRAZIL AND VENEZUELA ARE THE  
RISING STARS (NOT JUST IN LATIN AMERICA) 

When looking at growth between FY2014 to 
FY2015 (as illustrated by Figure 5), Brazil stands 
out with a significant jump from 50 to almost 
230 I-526 filings in a single year, representing 
approximately $115 million in EB-5 capital in 
FY2015. Additionally, Figure 6 compares the 
growth rates of FY2014-FY2015 (in y-axis) to 
the growth rate of FY2013-FY2014 (in x-axis) 
for the top EB-5 investor markets. It shows 
Brazil to be the only EB-5 investor market po-
sitioned in the upper right corner of the chart – 
meaning it has triple digit growth rates not only 
in FY2014-FY2015 (360%) but also in FY2013-
FY2014 (160%). 

It’s also important to note the growth of EB-5 
applicants hailing from Venezuela, the second 
largest EB-5 investor market in Latin America. 
With an annul growth of 140%, more than 120 
investors from Venezuela filed their I-526 peti-
tions in FY2015, representing over $60 million 
in EB-5 investments. 

SOUTH KOREA AND TAIWAN – THE TWO LARGEST TRADITIONAL  
EB-5 INVESTOR MARKETS SEE MODERATE GROWTH IN FY2015

South Korea was the second largest EB-5 investor mar-
ket between FY2005 to FY2013 in terms of I-526 filings and 
Taiwan consistently ranks within the all-time top 10 EB-5 
investor markets since the inception of the EB-5 Regional 
Center Program (the “Program”) in 1992. These two inves-
tor markets achieved a growth rate of 52% and 60%, respec-
tively, in FY2015. Although South Korea and Taiwan do not 
demonstrate a growth as fast as Vietnam and India, they still 
contribute an average combined amount of 200 I-526 filings 
every fiscal year since FY2013 and serve as two established 

and stable capital markets for EB-5 project sponsors.

As the Program grew significantly in the past five years, 
various established and emerging EB-5 investor markets are 
being developed and serving as alternative capital sources for 
different type of EB-5 projects. The diversification of EB-5 in-
vestor markets is a pivot component of the Program’s sustain-
ability and its continued success in promoting local economic 
development and supporting American jobs at no cost of tax 
payers. IIUSA will continue to serve as a committed resource 
to provide the latest intelligence and data analytics on the 
EB-5 investor markets to support our members and other key 
constituencies. 
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Figure 5

Growth of I-526 Filings (FY2014-15) in Top 15 EB-5 Investor Markets (OTC)
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FIGURE 5: GROWTH OF I-526 FILINGS (FY2014-15) IN TOP 15 EB-5 INVESTOR MARKETS (OTC)

FIGURE 6: I-526 FILING BY BRAZILIAN INVESTORS -  
CONSISTENT HIGH GROWTH RATE FROM FY13 TO FY15

I‐526 filing growth rates in FY2013‐14 versus growth rates in FY2014‐15 in top EB‐5 investor markets. 
Bubble size represents the amount of I‐526 filings in FY2015.
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EB-5 Corporate 
 & Securities

Osvaldo F. Torres, the firm’s Managing Partner, has over 
25 years of sophisticated corporate and securities law 
experience. “Ozzie” has been immersed in the EB-5 space 
for numerous years assisting regional centers and projects 
with all of their offering, structuring and SEC compliance 

needs. His project experience includes hotel development, multifamily 
residential, assisted living, franchises and alternative energy.

GET YOUR EB-5 PROJECT ON TRACK
EB-5 REG D & REG S OFFERINGS:

 > Deal Structuring & Term Sheets
 > Reg D & Reg S Offering Memoranda
 > LP and LLC Formation Documents
 > Subscription Agreements
 > Escrow Agreements
 > Loan Model Agreements

PROJECT & REGIONAL CENTER REPRESENTATION:
 > Structuring NCE’s
 > Structuring Affiliations
 > Project Due Diligence
 > Project Compliance and Review

SEC REGULATORY:
 > Fee Structuring
 > Finder’s Fees
 > Broker Dealer Compliance

www.torreslaw.net
Miami • Fort Lauderdale  |  ozzie@torreslaw.net  |  754-300-5816

 



BY ROBERT C. DIVINE
VICE PRESIDENT, IIUSA; 
SHAREHOLDER, BAKER, 
DONELSON, BEARMAN, 
CALDWELL, & BERKOWITZ

Everyone is read-
ing the news 
about President 

Trump's executive order "travel ban" for peo-
ple "from" the previously identified seven 
"countries of concern": Iran, Iraq, Libya, So-
malia, Sudan, Syria, and Yemen. And with 
legislative and regulatory proposals about 
EB-5 changes afoot and the need to spend 
your time singing the praises of EB-5 to sup-
port regional center program extension, you 
don't need to waste time reading irrelevant 
things.

So here's what's relevant to the EB-5 indus-
try. The relevant agencies are ordered to fig-
ure out a more comprehensive set of screen-
ing efforts for visitors and immigrants. The 
agencies are also directed to figure out what 
information is needed from home country 
governments and whether those govern-
ments will provide that information, but this 
seems to be focused on the refugee program 

and particularly Syria. That part has not been 
challenged, yet.

But for 90 days pretty much all visas and 
admissions for people from the seven coun-
tries were to be stopped while the agencies 
did their thing. At least one court order has 
restrained the 90 day ban, and the Ninth Cir-
cuit just refused to overturn that restraining 
order, citing due process and equal protec-
tion grounds tied to background statements 
of Trump about his purpose behind the ban. 
A preliminary injunction hearing should now 
ensue, and appeals from that can be expected 
either way. Other legal challenges are afoot, 
and the issue seems destined for a period of 
litigation and perhaps resolution in the Su-
preme Court at some point.

So what are the implications for EB-5?  US-
CIS has issued an internal memo stating that 
(regardless of any legal challenges) Trump's 
order does not affect any USCIS adjudica-
tions, which includes I-526 petitions, exten-
sion or change of temporary stay within the 
U.S. (such as visitors, students, H-1B, etc.), 
adjustment of status to conditional resident 
for those with approved I-526 and available 
visa number, I-829 to remove conditions on 

residence, and naturalization-- even for peo-
ple from the seven countries. One could ex-
pect USCIS officers to be at least a little more 
careful about adjudicating applications for 
people from the seven countries, but one al-
ready could have expected that, as anyone 
with an Iranian investor could confirm. 

For now the agencies are following the 
court restraining order and essentially giving 
no effect to the ban on visas and admissions 
for the people from countries of concern. To 
the extent the courts remove their blocks on 
the "travel ban" aspect of the executive order, 
the agencies will stop holding and scheduling 
visa interviews for people from those coun-
tries, including visitor, student, temporary 
worker, and EB-5 immigrant visas. Any visas 
issued to those people would be "provision-
ally revoked," meaning that the visas will re-
main unusable for being admitted to the U.S., 
including for people who might be in the U.S. 
already but go out on a temporary trip. Travel 
carriers would be prohibited from letting peo-
ple from those countries on a vessel bound for 
the U.S., and CBP would refuse admission to 
anyone who somehow got to a port of entry 
anyway.

CONTINUED ON NEXT PAGE >>

President Trump’s  
Travel Ban and EB-5:

What You Need to Know
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So what effects would follow the end of the 
90 days, assuming the ban is not temporarily 
extended?  It seems unlikely that meaningful 
specific effects on EB-5 investors and their 
family would linger. Again, such people al-
ready have experienced what seems like extra 
vetting, and the scouring of source and path 
of funds experienced by all EB-5 investors 
already seems to constitute some of the most 
"extreme vetting" known to U.S. immigration 
processing. Nevertheless, the USCIS Investor 
Program Office could become more rigorous 
in parsing and investigating source and path 
of funds evidence, though in our observation 
that already was happening. We have seen 
U.S. Government investigators independently 
contacting EB-5 investors' former employers, 
bank lenders, and other parties in the source 
of funds requesting verification of evidence, 
and some early findings of fraud through 
these efforts are likely to lead to their expan-
sion. Meanwhile, the USCIS Administrative 
Appeals Office has been affirming some rig-
orous analysis of types of sources and specific 
evidence of them.

Very few EB-5 investors have ever origi-

nated from the seven countries except Iran. 
The latest figures available show that 28 Ira-
nians and 9 Syrians were issued EB-5 visas 
in FY2016. 150 Iranian investors filed I-526 
petitions in FY2015, and it is unclear whether 
the difference between 150 and 28 represents 
a low approval rate for Iranians or a long 
delay in adjudication, or both. Less than 30 
investors from the other six countries com-
bined filed I-526 petitions in FY2015, and 
18 of those were from Syrians. At this point 
it seems unlikely that President Trump would 
expand the travel ban to other countries if he 
can overcome the current legal hurdles fac-
ing the current ban. The current list of seven 
"countries of concern" was based on designa-
tion in existing law, which was handy to try to 
distance the suggestions of Trump's discrimi-
natory animus. But who knows.

So far the Trump Administration has not 
breathed a word about any specific policy ap-
proach to substantive EB-5 project eligibility, 
the proposed regulation published in the last 
days of the Obama Administration, or the leg-
islation needed to renew the regional center 
program in April. 

Robert C. Divine leads the Global Immigration 
Group of Baker, Donelson, Bearman, Caldwell, 

& Berkowitz, P.C., a law firm of over 650 lawyers 
and public policy advisors with offices in 20 cities 

in the U.S. including Washington, D.C. Mr. Di-
vine served from July 2004 until November 2006 
as Chief Counsel and for a time Acting Director 

of U.S. Citizenship & Immigration Services (US-
CIS). He is the author of Immigration Practice, a 
1,600 page practical treatise on all aspects of U.S. 
immigration law now in its Fifteenth Edition (see 

www.jurispub.com). He has practiced immigra-
tion law since 1986 and has served as Chair of 
various committees of the American Immigra-
tion Lawyers Association and currently serves 

on the EB-5 Committee. He has served six years 
as Vice President of Invest in the USA (IIUSA), 
the EB-5 industry trade association. Under his 

leadership, Baker Donelson serves a wide range 
of legal needs for regional centers, developers, 

and investors, including immigration, securities, 
business, real estate, tax, international, govern-

ment investigations, and litigation.

PRESIDENT TRUMP’S TRAVEL BAN AND EB-5: WHAT YOU NEED TO KNOW
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CONTRIBUTE AN ARTICLE 

TO
 TH

E 
NE

XT REGIONAL CENTER 
BUSINESS JOURNAL!

Calling all EB-5 industry bloggers and authors!

IIUSA’s Editorial Committee, curator of the 
Regional Center Business Journal, is looking 
for new authors and article topics for its spring/
summer edition. Contribute your expertise to 
the EB-5 industy’s leading publication!

If you would like to be published by IIUSA on 
a topic which elevates the discussion among 
EB-5 stakeholders, please get in touch with us 
today! 

To submit an article, email your topic idea to 
info@iiusa.org with subject line: EB-5 Article 
Submission.

SAMPLE TOPICS:
	 Regulatory and 
Government 
Oversight

	 Securities or 
Immigration Law

	 EB-5 Investor 
Markets 

	 Economic Analysis 

	 Due Diligence 

	 And More!





INVESTOR MARKET SPOTLIGHT

BY CHAD ELLSWORTH
PARTNER, FRAGOMEN, DEL 
REY, BERNSEN & LOEWY, LLP

On my recent 
business trip 
to Nigeria in 

mid-August, I had the 
opportunity to discuss 

the U.S. EB-5 Immigrant Investor Program 
with many potential immigrant investors and 
advisors of high net-worth individuals. Ni-
geria was a natural destination on my multi-
country Africa trip because of the country’s 
economic prominence on the continent and 
in the developing world. The country is of-
ten referred to as the “Giant of Africa” due to 
its large population and economy. Nigeria is 
the most populous country in Africa and the 
seventh most populous country in the world. 
As of 2015, Nigeria boasts the world’s 20th 
largest economy, worth more than $500 bil-
lion and $1 trillion in terms of nominal GDP 
and purchasing power parity. Nigeria is also 
considered an emerging market by the World 
Bank, a regional power on the African conti-
nent, a middle power in international affairs, 
and an emerging global power. Further, in 
Fiscal Year 2015, Nigeria placed 9th out of the 
Top 10 EB-5 Visa Countries.  

While many Nigerians remain interested 
in the U.S. economic residency program, they 

are also proceeding with greater caution due 
to the widespread news in the country that 
an American businessman, Marco Ramirez, 
had defrauded Nigerians out of $2.3 million 
in a recent EB-5 investment scam. Earlier this 
year, in April 2016, the Economic and Finan-
cial Crimes Commission (EFCC) of Nigeria 
arraigned Mr. Ramirez and his companies, 
Eagle Ford Instalodge Group LP and USA 
Now LLC, on eight counts for obtaining mon-
ey by false pretenses. Mr. Ramirez allegedly 
duped several Nigerians by soliciting them for 
investment funds and promising them green 
cards through the EB-5 investment program. 
However, instead of maintaining the funds in 
the Regional Center’s escrow account, which 
is the customary practice for most projects, 
Mr. Ramirez allegedly took the money and 
used it for his own benefit. The consensus 
amongst the Nigerian high net worth advisor 
community was that the affected immigrant 
investors failed to retain independent finan-
cial advisors and/or seasoned EB-5 immigra-
tion counsel prior to investing with Mr. Ram-
irez and USA Now LLC.  As a result, many 
Nigerian investors lost their money causing a 
recent “chilling” effect on the use of the U.S. 
residency program despite a genuine local in-
terest in immigrating to the United States.

Notably, in 2013, the U.S. Citizenship and 
Immigration Services (“USCIS”) and the Se-

curities and Exchange Commission (“SEC”) 
had issued a joint press release warning inves-
tors about Mr. Ramirez in the context of EB-5 
investment. In a 2013 case the SEC brought 
against Mr. Ramirez and his wife, Bebe Ram-
irez, in the U.S. District Court for the South-
ern District of Texas McAllen Division, the 
SEC obtained a court order to freeze the as-
sets of their three companies, USA Now LLC, 
USA Now Energy Capital Group LP, and Now 
Co. Loan Services. The Ramirezes had alleg-
edly fraudulently obtained $5 million from 
foreign investors mainly from Mexico, Egypt, 
and Nigeria by promising to invest the funds 
in EB-5 investment projects when in reality 
the Ramirezes took the money and used it for 
personal gain including funding their Cajun-
themed restaurant in Texas.

LOOK BEFORE YOU INVEST

Seasoned and competent EB-5 immigration 
attorneys do not hold themselves out to be ex-
perts in financial matters related to an EB-5 
investment offering. However, they should 
give some general due diligence guidelines to 
investors as a best practice when selecting an 
EB-5 project that can greatly mitigate the risk 
of fraud, including the following: 

•	 Solicit a Financial Expert. It is a best prac-
tice to obtain an experienced financial ad-
visor to understand the financial offering 

THE CAUTIOUS GIANT:
EB-5 LESSONS FROM NIGERIA
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and potential investment risks. By regula-
tion, the EB-5 project must be an “at risk” 
investment to qualify for visa issuance.   
Immigrant investors need to proceed with 
caution if anyone promises a guaranteed re-
turn of their investment or states that their 
investment will not be at risk.

•	 Know the Immigration History. It is im-
portant to know the immigration history 
of the Regional Center project and whether 
any EB-5 visas, conditional green cards, 
full validity green cards and/or loan repay-
ments have been successfully issued to in-
vestors for the same project or similar past 
projects.

•	 Research All Major Players. Investigate 
all the major stakeholders involved in the 
EB-5 Regional Center project for their rep-
utation in the industry. The EB-5 Regional 
Center’s offering documents should list the 
names of the economists, escrow banks, de-
velopers, and other major players who are 
involved in the project.

•	 Ask Questions about the Project. It is im-
portant to closely scrutinize and analyze 
the offering documents provided by the 

Regional Center (e.g., business plan, eco-
nomic report, escrow and LLC agreements, 
etc.) and ask questions if greater clarifica-
tion is needed or to address any ambigui-
ties. Another critical question is to ask what 
percentage the EB-5 funding is in relation 
to the project’s overall capital stack. In the 
event that things do not go as planned, it is 
essential to know ahead of time if the pro-
ject has a repayment plan.

To help potential EB-5 investors navigate 
through the EB-5 project selection, the SEC 
and the USCIS have also put together their 
own list of steps and potential warning signs 
any seasoned EB-5 immigration counsel 
should review with clients as a best practice 
including the following:

•	 Confirm that the Regional Center has 
been designated by USCIS

•	 Obtain copies of project documents pro-
vided to USCIS

•	 Request investment information in writ-
ing

•	 Ask if promoters are being paid

•	 Seek independent verification

•	 Examine structural risk

•	 Consider the developer’s incentives

•	 Look for warning signs of fraud: 

1.	Promises of a visa or becoming a lawful 
permanent resident

2.	Guaranteed investment returns or no in-
vestment risk

3.	Overly consistent high investment re-
turn

4.	Unregistered investments

5.	Unlicensed sellers

6.	Layers of companies run by the same in-
dividuals

For a more comprehensive description of 
the steps and warning signs above you can 
review the SEC’s and the USCIS’ joint EB-5 
investor alert checklist at: www.sec.gov/
investor/alerts/ia_immigrant.htm

While risk is inherent in every EB-5 invest-
ment by regulation, there is no need for an 
immigrant investor to expose himself or her-
self to any undue risk due to fraud and bad 
actors. 
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David Souders
440.461.1101

EB-5 Regional Center  
Insurance Solutions
 



 BY SPENCER MCGRATH-
AGG
ATTORNEY, BOUNDARY BAY 
LAW, PLLC

After brief corre-
spondence with 
a colleague 

who travels to China 
frequently, it became 

apparent that the U.S. Asia-Pacific Economic 
Cooperation Business Travel Card (“ABT 
Card”) Program is not as well-known as it 
ought to be. Since Department of Homeland 
Security (“DHS”) will stop issuing these cards 
on September 18, 2018, those who travel to 
China regularly for business, such as EB-5 
Program participants, may wish to consider 
applying for an ABT Card soon.

On November 12, 2011 President Obama 
signed the Asia-Pacific Economic Coopera-
tion Business Travel Cards Act of 2011. Under 
this Act the Secretary of Homeland Security 
is authorized to issue ABT Cards to “any eli-
gible person.” The ABT Card enables business 
travelers pre-cleared, facilitated short-term 
entry to participating member economies.

According to a final rule published on No-
vember 23, 2016, use of an ABT Card saves 
travelers an average of 43 minutes at airports 
in these countries.

To qualify for an ABT Card, the applicant 
must be a member of U.S. Customs and Bor-
der Protection (“CBP”) Trusted Traveler Pro-
gram, however, 8 CFR 235.13(b)(4) permits 
an applicant to apply for an ABT Card at the 
same time as he or she applies for member-
ship in a Trusted Traveler Program. Addition-
ally, the applicant must be a U.S. citizen, and 
engaged in the trade of goods, the provision 
of services, or the conduct of investment ac-
tivities in the APEC region (or a U.S. gov-
ernment official actively engaged in APEC 
business). Professional athletes, news corre-
spondents, entertainers, musicians, artists or 

persons engaged in similar 
occupations do not qualify 
for an ABT Card.

To apply for an ABT 
Card, an applicant must 
log-in, or create an ac-
count using the Global 
Online Enrollment System 
(“GOES”). Next, the ap-
plicant must complete an 
application and certify that 
he or she is a member in 
good standing of a Trusted 
Traveler Program (or en-
roll in such a program). 
Applicants must maintain 
enrollment in a Trusted 
Traveler Program for the 
duration of the validity of 
their ABT Card. Before an 
ABT card can be issued, applicants must at-
tend an interview, provide a signature, and 
pay the application fee of $70 (8 CFR 103.7(b)
(1)(ii)(N)) (plus any GOES application fees 
that may apply).

To use the ABT Card once it is issued, card 
holders may access a dedicated fast-track lane 
for expedited processing at participating air-
ports in the countries listed above. Card hold-
ers must present their travel documents (eg. 
passport and visa) at this desk. Importantly, 
the ABT Card may only be used if the card 
holder is traveling solely for business purpos-
es to a foreign APEC member economy and is 
not engaging in paid employment in the for-
eign APEC member economy.

An ABT Card may be valid for up to five 
years, and will continue to be valid even if 
the expiry date occurs after DHS stops issu-
ing these cards on September 18, 2018. Given 
the average time savings provided by an ABT 
Card, it is a valuable investment for anyone 
who makes regular business trips to any of the 
countries listed covered by the Program. 

APEC BUSINESS TRAVEL CARD 
MEMBER ECONOMIES

Australia
Brunei Darussalam

Chile
China

Hong Kong
Indonesia

Japan
South Korea

Malaysia
Mexico

New Zealand
Papua New Guinea

Peru
Philippines
Singapore
Thailand
Vietnam

THE U.S. ASIA-PACIFIC ECONOMIC COOPERATION
BUSINESS TRAVEL CARD PROGRAM
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CC  M 
Because you want a competitive edge.
Who’s the commercial real estate professional best qualified to help you analyze 
data, mitigate risk, and make better-informed decisions? A Certified Commercial 
Investment Member, or CCIM. These accomplished professionals apply their advanced 
training and market expertise to give you a skilled analysis of your opportunities whether 
you own, lease, or invest. Want to make decisions with greater confidence? 

Let’s get started today. Visit FindaCCIM.com.



This does not represent an offer or solicitation to buy or sell any securities. Investments are available only to qualified 
accredited investors via the confidential offering memorandum. Any content of this flyer is for general information only.

For more information please contact：
American Life, Inc. 206.381.1690
www.amlife.us | info@americanlifeinc.com

AMERICAN LIFE, INC.
IS PLEASED TO ANNOUNCE... 

Its newest development project in Seattle, Washington, 255 South King Street LP, 
Phase II, Avalara Hawk Tower.  Construction is underway on this brand new office 
tower, located directly adjacent to the famed Century Link Field, home of the NFL
Seattle Seahawks.

•11- story, 210,000 square foot Class A office building

•118,000 square feet pre-leased to Avalara, a large tax-software company

•Restaurant and retail leases signed for podium base

•Expected completion by Winter 2017



BY MCKENZIE PENTON
IIUSA MEMBERSHIP 
COORDINATOR

From October 10-
11, 2016 IIUSA 
hosted a success-

ful 6th Annual EB-5 
Industry Forum in 
sunny Los Angeles, 

CA at the brand new Meyer and Renee Lus-
kin Conference Center at the University of 
California Los Angeles (UCLA). The EB-5 In-
dustry Forum, hosted each fall, is the premier 
industry conference focused on education 
and business development. The 6th Annual 
Forum brought together EB-5 stakeholders 
from around the globe to learn, network and 
receive important updates on the state of the 
EB-5 industry from expert panelists and fed-
eral government representatives.  

Throughout the conference, participants 
were updated on important advocacy efforts 
taking place in Washington, DC as well as 
empowered with industry data and intel-
ligence to ensure that their businesses and 
the Program continue to thrive. Members of 
IIUSA’s ten standing committees as well as 
the Board of Directors also conducted their 
bi-annual in-person meetings to discuss on-

going initiatives and plans for the year ahead. 

The forum featured over 350 attendees, 38 
sponsors and 23 exhibitors, with an agenda 
that included 3 general session symposiums, 
breakout sessions covering hot-topics specific 
to regional centers and investors, and due dili-
gence and case studies seminars. 45+ speakers 
contributed their expertise on topics ranging 
from investor market diversification, capital 
redeployment, securities law considerations, 
program integrity and legislative reform, 
just to name a few. The conference also fea-
tured guest of honor speakers from Congress, 
United States Citizenship and Immigration 
Services (USCIS) the Securities and Exchange 
Commission (SEC), and the U.S. Department 
of State (DOS). 

COMMITTEE & BOARD OF  
DIRECTORS MEETINGS

MONDAY, OCTOBER 10

On Monday, IIUSA’s ten committee’s and 
the Board of Directors held meetings to dis-
cuss the important business of the organiza-
tion and advance the discussion on commit-
tee goals and initiatives for the year ahead. 
Nearly 100 IIUSA members actively partici-
pate on committees and it is through their 
dedication and hard work that the numerous 
initiatives of the organization are possible.

DUE DILIGENCE AND CASE 
STUDY SEMINARS

MONDAY, OCTOBER 10 

The programming kicked off with case 
study seminars on hot topics including capi-
tal redeployment, project marketing, investor 
market diversification, and law enforcement 
and litigation. In the afternoon, IIUSA hosted 
it’s first-ever EB-5 Due Diligence Seminar 
with panels on immigration due diligence, 
transactional due diligence, investor fund 
protection and compliance with U.S. Securi-
ties Laws.

CASE STUDIES SEMINAR:  
REDEPLOYMENT OF CAPITAL

•	 Roald Fieldstone, Partner, Arnstein & 
Lehr LLP

•	 Enrique Gonzalez, Partner, Fragomen, 
Del Rey, Bersen & Loewy 

•	 Daniel B. Lundy, Partner, Klasko 
Immigration Law Partners 

•	 Joe McCarthy, Principal, American 
Dream Fund 

•	 Julia Park, Managing Director, Advantage 
America EB-5 Group

EB-5 Industry Convenes 
in Los Angeles for Education 
and Business Development

CONTINUED ON NEXT PAGE >>
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CASE STUDIES SEMINAR:  
PROJECT MARKETING & INVESTOR 

DIVERSIFICATION 
•	 Mona Shah, Principal, Mona Shah & 

Associates 

•	 Edward Beshara, Managing Partner, 
Beshara P.A. 

•	 Irina Rostova, Partner, Rostova 
Westerman Law Group, P.A. 

•	 Jeff Carr, President, Economic and Policy 
Resources 

•	 Bruno L’ecuyer, Chief Executive, 
Investment Migration Council 

CASE STUDIES SEMINAR:  
LAW ENFORCEMENT & LITIGATION 

•	 Michael Homeier, Founding Shareholder, 
Homeier & Law, P.C. 

•	 John Pratt, Partner, Kurzban Kurzban 
Weinger Tetzeli & Pratt P.A.

•	 Chris Robertson, Partner, Seyfath Shaw 
LLP

•	 Russell Weigel, Principal, Russell C. 
Weigel, III, P.A.

EB-5 DUE DILIGENCE SEMINAR: 
IMMIGRATION DUE DILIGENCE 

•	 Dawn M. Lurie, Shareholder, Polsinelli 
LLP

•	 Peyman Attari, Co-founder, President & 
CEO, AISA Investment Advisers

•	 Angelo Paparelli, Partner, Seyfarth Shaw LLP

•	 Michael Kester, Economist, Impact 
DataSource

•	 Rachel Zou, Chairperson, Lianhong 
Overseas Consultants Service Limited

EB-5 DUE DILIGENCE SEMINAR:  
INVESTOR FUND PROTECTION 

•	 Kurt Reuss, Co-founder and Advisor, EB5 
Diligence

•	 Dan Smith, President, Trident Fund 
Services

•	 Jim Gamble, Vice President-Director of 
Construction Management, Tetra Tech, 
Inc.

•	 Jay Rosen, Partner, Arnstein & Lehr LLP

•	 John Shen, CEO, Regional Centers 
Holding Group

EB-5 DUE DILIGENCE SEMINAR:  
COMPLIANCE WITH U.S. SECURITIES LAWS 

•	 Rupy Cheema, Co-founder and Senior 
EB-5 Business Analyst, EB5 Diligence

•	 Mariza McKee, Partner, Kutak Rock LLP

•	 Russell Scarcela, Director of Investigative 
Due Diligence and Business Intelligence, 
BDO USA LLP

•	 Michael Fitzpatrick, Partner, Baker Tilly 
Virchow Krause, LLP

•	 Christian Moore, COO, Global 
Verification Network

•	 Robert V. Cornish Jr, Partner, Phillips Ly-
tle LLP

EB-5 DUE DILIGENCE SEMINAR:  
RETURN OF CAPITAL AND EXIT STRATEGY 

•	 Rupy Cheema, Co-founder and Senior 
EB-5 Business Analyst, EB5 Diligence

•	 Rob Lee, CEO, Elite EB-5 Solutions

•	 Bill Gresser, Director Emeritus, IIUSA; 
President, EB-5 New York State, LLC

•	 Scott Barnhart, Economist, Barnhart 
Economic Services

•	 Jonathan Bloch, Shareholder, Brownstein 
Hyatt Farber Schreck LLP

KICKOFF RECEPTION 
MONDAY, OCTOBER 10

After a long day of engaging panel discus-
sions, committee meetings and networking, 
conference attendees headed to an off-site 
kickoff reception, hosted by a distinguished 
group of Los Angeles-based IIUSA members, 
at the beautiful Bel Air Country Club. The 
reception gave attendees the opportunity to 
relax after a long and immersive day of panel 
discussions and meetings by socializing with 
business acquaintances and networking with 
new ones. Re-charged from the reception, at-
tendees were prepared for the important day 
of business development and industry educa-
tion the following day.

I-829 AWARD CEREMONY 
TUESDAY, OCTOBER 11

For the fourth consecutive year, IIUSA was 
honored to recognize the success of member 
Regional Centers with I-829 petitions ap-
proved by USCIS in fiscal year 2016. Together 
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these Regional Centers represent diverse pro-
jects across the country that have contributed 
thousands of jobs to the U.S economy and 
are prime examples of the local economic de-
velopment occurring everyday thanks to the 
EB-5 Regional Center Program. The recipi-
ents of this years awards include: 

•	 American Dream Fund 

•	 BirchLEAF Capital 

•	 CanAm Enterprises 

•	 Civitas Capital Group

•	 Cleveland International Fund 

•	 CMB Regional Centers 

•	 EB-5 Jobs for Massachusetts 

•	 EB-5 New York State 

•	 EB5 Capital 

•	 Florida Overseas Investment Center 

•	 Maryland Center for Foreign Investment, 
LLC

•	 Metropolitan Milwaukee Association of 
Commerce 

•	 New York City Regional Center 

•	 Whatcom Opportunities Regional Center 

IIUSA GUEST OF HONOR 
SPEAKERS 

TUESDAY, OCTOBER 11

IIUSA was pleased to host several distin-
guished guest of honor speakers from the fed-
eral government who discussed their unique 
insights into EB-5. These included the Chair-
man Michael McCaul (R-TX 10th District), 
Chairman of  the House Homeland Security 

Committee; Julia Harrison, Deputy Chief, 
USCIS Immigrant Investor Program Office 
(IPO); Charles Oppenheim, Chief of the U.S. 
State Department Visa Controls Office; and 
Michele W. Layne, Regional Director U.S. 
Securities and Exchange Commission (SEC) 
Los Angeles Regional Office.

Chairman Michael McCaul - 
Representative (R-TX 10th District), 
Chairman, House Homeland Security 
Committee 

IIUSA welcomed the Chairman McCaul as 
a guest of honor speaker on Tuesday morn-
ing. During his address, the Congressman 
highlighted the important work of the Home-
land Security Committee as well as some of 
the security concerns the committee has con-
sidered with regards to the EB-5 Program. 

Chairman McCaul also highlighted the 
important economic development that he 
has witnessed first-hand in his district in the 
greater Houston area, which has attracted siz-
able EB-5 investment over the past few years. 

Julia Harrison - Deputy Chief, USCIS 
Immigrant Investor Program Office (IPO)

Also on Tuesday morning, Julia Harrison, 
Deputy Chief of the IPO addressed the audi-
ence. Ms. Harrison provided a comprehensive 
overview of the work of the IPO in addition 
to discussing the pressing issue of visa back-
log and the steps the IPO has taken to address 
it, which includes a significant staffing in-
crease. Ms. Harrison also answered questions 
and took suggestions from the audience on a 
range of topics including agency processing 
times, filling of exemplars and potential regu-
latory changes. 

Michele W. Layne -Regional Director U.S. 
Securities and Exchange Commission (SEC), 
Los Angeles Office 

On Tuesday afternoon, Michele W. Layne, 
Regional Director of the SEC’s LA office took 
the stage to discuss EB-5 and securities. Ms. 
Layne provide an overview of securities con-
cerns with regards to the EB-5 program in ad-
dition to addressing recent SEC enforcement 
actions and their implications. 

Charles Oppenheim - Chief, Visa Con-
trols Office, U.S. Department of State (DOS) 

Moderated by: 
•	 Robert C Divine, Vice President, IIUSA; 

Shareholder, Donelson, Bearman, Caldwell 
& Berkowitz P.C

•	 Lee Li, Policy Analyst, IIUSA

On Tuesday, Charles Oppenheim joined 
Robert C. Divine and Lee Li to discuss the 
current visa waiting time and his perspectives 
on growing Mainland-China backlog and 
emerging EB-5 Investors markets. 

BREAK OUT SESSION PANELS 
TUESDAY, OCTOBER 11

On Tuesday, October 11, two separate 
breakout sessions were held which focused 
on the practical implications of enacting pro-
posed EB-5 legislation for both EB-5 projects 
as well as investors. 

ISSUE SPOTTING IN EB-5 LEGISLATION FOR 
REGIONAL CENTERS

•	 David Andersson, President, IIUSA; 
President, Whatcom Opportunities 
Regional Center

CONTINUED ON NEXT PAGE >>
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•	 Nima Korpivarra, Partner, David Hirson 
& Partners, LLP

•	 Bob Kraft, Director, IIUSA; President, and 
CEO of FirstPathway Partners

•	 John Tishler, Partner, Sheppard Mullin, 
Richter & Hampton LLP

ISSUE SPOTTING IN EB-5 LEGISLATION  
FOR INVESTORS

•	 David Chen, Partner, Visas Consulting 
Group

•	 Michele Franchett, Partner, Stone 
Grzegorek & Gonzalez LLP

•	 Cletus Weber, Co-Founder and Senior 
Attorney, Peng & Weber, PLLC

•	 Mina Tran, Founder, Tran Law Group

PRACTICAL ISSUES IN PROJECT 
MANAGEMENT IN UNCERTAIN TIMES

•	 Michael C. Gibson, Partner, Bass, Berry & 
Sims PLC

•	 Chad Ellsworth, Partner, Fragomen, Del 
Rey, Bernsen & Loewy, LLP

•	 Ali Jahangiri, CEO, EB5Investors.com and 
EB5Investors Magazine

•	 Mark Roberts, VP, Specialty Banking 
Manager, Alliance Bank of Arizona

•	 Steve Shpilsky, Co-Founder, CaRE EB-5 
Regional Center

PRACTICAL ISSUES IN MARKETING TO 
INVESTORS IN UNCERTAIN TIMES

•	 Kevin Wright, Principal, Wright Johnson 
LLC

•	 Robert Whyte, Managing Partner, Whyte 
& Co

•	 Grant King, Managing Partner, 
Hollywood International Regional Center

•	 Devin Williams, President, EB5 Global

•	 David Enterline, Partner, WTW – Taipei 
Commercial Law Firm

GENERAL SESSION SYMPOSIUMS 
TUESDAY, OCTOBER 11

Throughout the day on October 11, IIUSA 
hosted three general session symposium-
style panels on the three most important is-
sues facing the EB-5 industry: legislation and 
regulatory reform, program integrity and visa 
capacity.

EB-5 LEGISLATION AND REGULATORY REFORM
•	 Peter D. Joseph, Executive Director, 

IIUSA

•	 Hans Rickhoff, Senior Council, Akin 
Gump Strauss Hauer & Feld LLP

•	 Hunter Bates, Principal, Republic 
Consulting, LLC

•	 Dan Healy, Director, IIUSA; CEO, Civitas 
Capital Group

•	 Tom Loeffler, Senior Council, Akin Gump 
Strauss Hauer & Feld LLP

•	 Stephen Strnisha, Secretary-Treasurer, 
IIUSA; CEO, Cleveland International 
Fund

•	 Matt Virkstis, Practice Group Attorney, 
Greenberg Traurig, LLP

EB-5 PROGRAM INTEGRITY
•	 Lincoln Stone, Partner, Stone Grzegorek 

& Gonzalez LLP

•	 Osvaldo Torres, Founder, Torres Law, PA

•	 Reid Thomas, Executive Vice President, 
NES Financial

•	 Mary King, COO, New York City Regional 
Center (NYCRC)

•	 Dave Souders, Director, IIUSA; Broker, 
Todd & Associates, Inc.

VISA CAPACITY
•	 Bernard Wolfsdorf, Partner, Wolfsdorf 

Rosenthal LLP

•	 Patrick F. Hogan, Director, IIUSA; CEO 
and Managing Member, CMB Regional 
Centers

•	 David Hirson, Partner, David Hirson & 
Partners, LLP

•	 Kristal Ozmun, Partner, Miller Mayer 
LLP

•	 Kyle Walker, Director, IIUSA; CEO, Green 
Card Fund, LLC

LOOKING AHEAD TO IIUSA 
EVENTS IN 2017

The 2016 EB-5 Industry Forum will go in 
the books as another successful event for IIU-
SA and attendees that further drove industry 
development, education and advocacy. As we 
embark on 2017 and the important legislative 
and regulatory months ahead, the 2016 EB-5 
Industry Forum provided a strong founda-
tion from which to build industry and busi-
ness development in the year ahead. IIUSA 
is looking forward to welcoming the EB-5 
industry to Washington, D.C. for the 10th 
Annual EB-5 Advocacy Conference and 12th 
Annual Membership Meeting this coming 
April 26-28, 2017.

We hope you will be able to join us for this 
important industry advocacy event. With 
the EB-5 Regional Center Program extended 
through April 28, 2017, the EB-5 Advocacy 
Conference could not come at a more impor-
tant time for the industry. 

IIUSA'S 6TH ANNUAL EB-5 FORUM RECAP
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FRAGOMEN, DEL REY, BERNSEN & LOEWY, LLP

www.fragomen.com/eb5

EB-5 Investor Program

A WORLD OF DIFFERENCE IN IMMIGRATION

Fragomen’s Worldwide Private Client Practice helps high net worth individuals, their families, and 

their advisors navigate the legal complexities of immigration requirements related to investment and 

entrepreneurial opportunities in the United States of America.

Please contact any of our EB-5 immigration thought leaders for the immigration advice that can help you:

P R I VAT E  C L I E N T  P R A C T I C E

W O R L D W I D E

AUSTIN FRAGOMEN, CHAIRMAN
New York, NY 

afragomen@fragomen.com 

 

 

PARISA KARAAHMET, PARTNER
New York, NY 

pkaraahmet@fragomen.com 

 

MICHAEL TURANSICK, PARTNER
Chicago, IL 

mturansick@fragomen.com 

 

CHAD ELLSWORTH, PARTNER
New York, NY 

cellsworth@fragomen.com

ANNA MORZY, PARTNER
Chicago, IL 

amorzy@fragomen.com 

ENRIQUE GONZALEZ, III, PARTNER
Coral Gables, FL 

egonzalez@fragomen.com 

 

MITCH WEXLER, PARTNER 
Irvine, CA 
mwexler@fragomen.com

CYNTHIA LANGE, PARTNER
Silicon Valley, CA 

clange@fragomen.com 

 

CHAD BLOCKER, PARTNER
Los Angeles, CA  

cblocker@fragomen.com  

 

ROBERT HORSLEY, EXECUTIVE DIRECTOR  
Silicon Valley, CA 
rhorsley@fragomen.com



BANKING
Develop educational materials for 
banks on the EB-5 Regional Center 
Program and best practices in popular 
financial services (escrow, bridge or 
other) loans, fund administration, etc.) 
that provides leadership in the ongoing 
institutionalization of the Program.

BEST PRACTICES
Develop recommended industry best 
practices that contribute to a transpar-
ent and informed marketplace with the 
highest degree of professional behav-
ior that aligns the interests between 
investor, project, and Regional Center 
to the greatest extent possible.

BUDGET AND FINANCE 
Recommends IIUSA annual budget to 
membership, oversee budget report-
ing, and ensure compliance with all ap-
plicable laws and regulations.

BYLAWS
Ad hoc committee that recommends 
amendments to IIUSA’s corporate by-
laws on an as needed basis.

COMPLIANCE
Proactively seek out market intelli-
gence to inform IIUSA of current trend 
drivers, while contributing to market 
transparency by making potentially 
aggrieved parties aware of IIUSA’s 
industry code of ethics policies and 
enforcement processes to address 
unethical behavior in the marketplace.

EDITORIAL 
Curate IIUSA’s industry-leading quar-
terly magazine, the Regional Center 
Business Journal (and other select 
publications) by providing essential 
input into IIUSA industry data collec-
tion/analysis process and carefully 
considering submissions for publica-
tion on various IIUSA communication 
platforms.

INVESTOR MARKETS
Track how world events are driving 
EB-5 investor market demand around 
the world and report through IIUSA’s 
various communication platforms, 
while also providing essential input 
into IIUSA’s market research efforts 
that empower member marketing de-
cisions.

MEMBERSHIP
Improve IIUSA’s value proposition to 
members through consistent ben-
efits analysis, recommending new 
programming, and leading outreach 
efforts to desirable new members.

INTERNATIONAL SUBCOMMITTEE: Recruit 
desirable new members based out-
side of the United States, while lead-
ing efforts to develop partnerships 
with international governmental 
entities and interest groups.

PUBLIC POLICY 
Consider public policy issues, both 
proactively and reactively, while devel-
oping and recommending industry po-
sitions for all elements of IIUSA’s advo-
cacy and government affairs activities.

PUBLIC RELATIONS 
Provide ongoing input to IIUSA public 
affairs strategy and its implementa-
tion, and assisting with outreach ef-
forts to members and media alike.

TECHNOLOGY
Lead IIUSA efforts in understanding 
members technology needs, deliver-
ing empowering, cutting-edge indus-
try technology tools to members, and 
optimizing all facets of IIUSA’s existing 
web presence.

COMMITEE CORNER
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Successfully providing EB-5 service since 1990 

* Certified by the State Br of California, Board of Legal Specialization as a Specialist in Immigration and Nationality Law.

For more information visit: www.hirsonimmigration.com

DAVID HIRSON
+1 949.383.5358
dhirson@hirsonimmigration.com

Wechat ID: DavidHirson
Skype: david_hirson

Wechat ID: DavidHirson
Skype: david_hirson

NIMA KORPIVAARA
+1 949.383.5363
nimak@hirsonimmigration.com

1122 Bristol St., 1st Floor
Costa Mesa, CA  92626, USA

OFFICE:

Specialist in Immigration and 
Nationality Law*

Experience in EB-5 since the 
program’s inception

Renowned attorneys, lecturers
and authors

Providing a full scope of immigration 
legal services for investors, projects, 
regional centers, employers/ees 
and families.



$2.4 Billion  According to U.S. Citizenship and Immigration 
Services (USCIS) data, the EB-5 Program contributed $2.4 billion 
to U.S. Foreign Direct Investment (FDI) from Q1-Q3 down from 
$3.2 billion during the same time period in 2015.

19,406  According to U.S. Citizenship and Immigration Services 
(USCIS), as of Q3 2016 there were a total of 19,406 pending I-526 
petitions, which represents a 48% increase from this time last year. 
Yet, the total number of pending petitions continues to decrease 
from its all-time high (21,988) in the first quarter of 2016.

04/08/14  The U.S. Department of State, Bureau of Consular 
Affairs released its revised Visa Bulletin for the month of January, 
revealing that for mainland-China born visa applicants, the cutoff 
date is March 8, 2014 moving up from the previous month’s 
bulletin.

865 As of December 6, 2016, USCIS has approved 865 regional 
centers. A full list of all approved Regional Centers can be viewed 
online at iiusa.org.

24,629  According to National Visa Center (NVC) statistics, as of 
November 2016, there were a total of 24,629 applications pending 
in the national visa office for the EB-5 visa category, representing 
a nearly 40% year-over-year increase from November 2015. Of 
the 24,629 EB-5 applicants on the waiting list 22,910 are from 
Mainland-China, which is 93% of all applicants.

76%  According to unofficial U.S. Department of State data, EB-5 
visa usage of Mainland China applicants accounts for 76% of the 
total EB-5 visa usages in FY2016, an almost 10% decrease from FY 
2015.

845/848  In the second quarter of FY2016, USCIS received 845 
I-829 petition filings and 848 I-526 petitions. This was the first 
instance that amount of filings for I-829’s were nearly the same as 
I-526’s for any given quarter in EB-5 Program history.

334  In FY2016, approximately 334 EB-5 visas were used to 
Vietnamese EB-5 investors and their family members. Vietnam 
surpassed South Korea to become the second largest EB-5 investor 
markets in FY2016 in terms of visa usage.

$3,675/$11,565/$3,035  Earlier this year USCIS published 
a final rule in the federal register adjusting the fees required for 
most immigration applications and petitions, including the EB-5 
Program. Under this final rule the fees increase by a weighted 
average of 21 percent and establish a new fee of $3,035 covering 
USCIS costs related to the processing of Form I-924A and 
increased fees for processing of Form I-526 and I-924. The new fees 
took effect 12/23/16.

•	3/1 – IIUSA 1st Annual Membership 
Banquet in Vietnam (Ho Chi Minh City, 
Vietnam)

•	3/13-23 – SelectUSA Roadshow 
(Changchun, Jinan, Zhengzhou, 
Kunming, Xiamen, Nanjing – China)

•	3/28-30 – SelectUSA Roadshow 
(Mexico City, Merida, Mexico)

•	4/26-28 – IIUSA 10th Annual 
EB-5 Advocacy Conference & 12th 
Annual IIUSA Membership Meeting 
(Washington, D.C.)

•	6/6-6/7 – The Investment Migration 
Forum 2017 (Geneva, Switzerland)

•	6/18-6/20 –2017 SelectUSA Investment 
Summit (National Harbor, MD)

•	6/21-24— AILA National Annual 
Conference (New Orleans, LA)

2017 
INDUSTRY  

EVENTS  BY THE NUMBERS  
EB-5 INDUSTRY
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The feature This Date in EB-5 
History serves to highlight EB-5 
Program milestones and chang-
es, key pieces of legislation, pub-
lishing dates of U.S. Citizenship 
and Immigration Services (US-
CIS) memos, IIUSA achieve-
ments and important industry 
events that have occurred over 
the past two decades. To access 
the memos, be sure to visit the 
IIUSA Member Portal.

member.iiusa.org

EB-5
HISTORY
OCTOBER–FEBRUARY

OCTOBER
•	 October 02, 2002- 21st Century 

Department of Justice Appropria-
tions Authorization Act of 2002

•	 October 12, 2003- Basic Pilot 
Program Extension and Expansion 
Act of 2003. 

•	 October 01, 2014- Migration Policy 
Institute publishes report: “Selling 
Visa and Citizenship-Policy Ques-
tions from Global Boom in Investor 
Immigration”.  

NOVEMBER
•	 November 11, 2011- Conversation 

with Director Mayorkas- Introduc-
ing the Document "A Work in 
Progress: Towards a New Draft 
Policy Memorandum Guiding EB-5 
Adjudications"

•	 November 12, 2013-IIUSA Editorial 
Committee holds first ever meeting

•	 November 19-21, 2014- IIUSA 
Executive Director, Peter D. Joseph, 
Speaks at 2014 CDFA National 
Development Finance Summit 

DECEMBER
•	 December 11. 2009- USCIS Up-

dates  Adjudicator's Field Manual: 
Adjudication of EB-5 Regional 
Center Proposals and I-526 and 
I-829 Petitions

•	 December 11, 2013- Hon. Alejandro 
Mayorkas nominated as Deputy 
Secretary of DHS

•	 December 26. 2014- NYU Stern 
School publishes report: "A Road-
map to the Use of EB-5 Capital: 
An Alternative Financing Tool for 
Commercial Real Estate Projects"

JANUARY
•	 January 4, 2014- IIUSA Publishes 

First Blog on IIUSA.org 

•	 January 5, 2015- IIUSA Headquar-
ters moves to Washington, DC

•	 January 16, 2009- USCIS sends 
letter to Sen. Cornyn about Position 
on Direct Construction Jobs

FEBRUARY
•	 February 1, 2014- Brookings 

Institute publishes report on EB-5: 
Improving the EB-5 Investor Visa 
Program: International Financing for 
US Regional Economic Develop-
ment

•	 February 12, 2012- USCIS Holds 
Clarification Call on Tenant Oc-
cupancy

•	 February 27, 2009-IIUSA Hosts 2nd 
Annual EB-5 Regional Economic 
Development Advocacy Conference 
in Washington, DC
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CUSTOMIZE  
YOUR IIUSA MEMBER 
EXPERIENCE TODAY!

IIUSA now offers members the option to choose their subscription 
preferences for all IIUSA communications, including e-newsletters, blog 

posts, Regional Center Business Journal subscription, Member Portal daily 
recap messages and more! Get started by reviewing the subscription center 

tutorial now (iiusa.typeform.com/to/HZnzFz)! 

	MEMBER PORTAL RECAP (DAILY)
Latest updates on government and public affairs related to the EB-5  Regional Center 
Program, including legislation, regulatory reforms, policy deliberations and more.

	 BLOG POSTS (DAILY)
Sign up for daily email updates from IIUSA’s blog, featuring the latest updates on the 
EB-5 Industry.

	 INDUSTRY REPORTS (WEEKLY)
Weekly update on the latest EB-5 news and developments for industry stakeholders.

	ADVOCACY E-NEWSLETTERS AND ALERTS (MONTHLY)
Latest updates on government and public affairs related to the EB-5 Regional Center 
Program, including legislation, regulatory reforms, policy deliberations and more.

	 REGIONAL CENTER BUSINESS JOURNAL (QUARTERLY)
Hard copy of IIUSA’s Regional Center Business Journal – the EB-5 Industry’s premier 
publication featuring the latest legislative updates, industry trends, quantitative 
analyses of program statistics and international markets.

	CHINA E-NEWSLETTERS (QUARTERLY)
Updates sent to the world’s largest EB-5 investor market featuring the latest  EB-5 
industry hot topics. This e-Newsletter is in Chinese.

Visit the IIUSA Subscription Center Today at member.iiusa.org



Advocate | connect | Learn | Network | Succeed

To purchase your tickets today, visit https://iiusa.org/dc2017/. 
Early bird tickets are now on sale ($650/member, $850/nonmember). The Early bird rate is valid 

through March 1, 2017. All purchases are final, non-refundable and non-transferable.

INTERESTED IN SPONSORING? 
For sponsorship inquires, contact McKenzie Penton, mckenzie.penton@iiusa.org or (202) 795-9667. 

Invest in the USA (IIUSA), the EB-5 industry not-for-
profit trade association, cordially invites you to join us 
in Washington, DC from April 26-28, 2017 for the 10th 
Annual EB-5 Advocacy Conference and 12th Annual 
Membership meeting.

The EB-5 Advocacy Conference, held each spring, is the 
industry's largest advocacy-focused conference which 
brings together leaders throughout the industry - and 

federal government - to learn, network and advocate for 
the future of EB-5 Regional Center Program.

With the EB-5 Regional Center Program extended through 
April 28, 2017, the conference will be held concurrent with 
the sunset date, allowing EB-5 stakeholders to dedicate 
time to both advocacy activities on Capitol Hill as well as 
industry education and business development.

...on the EB-5 
Sunset Date?

Where will you 
be...






