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Congratulations! You have subscribed 
EB-5 investors, closed your offering, and 
provided the EB-5 funds to the project. 

Now what? As a general matter, EB-5 investors 
are either non-managing members of a limited 
liability company or limited partners of a limited 
partnership. In either situation, the EB-5 investor 
has limited managerial and voting rights, yet 
does have protections under either the Operating 
Agreement or Limited Partnership Agreement 
(the “NCE Agreement”), as may be applicable. 
The rights provided to EB-5 investors under 
the NCE Agreement must be adhered to as a 
binding contract between the new commercial 
enterprise (the “NCE”) and the EB-5 investor. 
Likewise, under state law, the EB-5 investor has 
rights and protections under the limited liability 
company act or limited partnership act. Finally, 
under federal and state law, the NCE will have 
ongoing securities law obligations, which may 
require supplements or updates to the offering 
documents.
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The NCE Agreement

The first step in determining your obligations 
to an EB-5 investor is the examination of the 
NCE Agreement. The NCE Agreement should 
clearly state what actions you must take and what 
information that you must provide to the EB-5 
investor. EB-5 transactions generally include 
similar deal terms. Examples of the obligations of 
management and the rights of an EB-5 investor 
pursuant to a generic NCE Agreement are as 
follows:

• Provision of all relevant documentation 
for petition to USCIS to EB-5 investors;

• Inspection of books and records of 
NCE;

• Preparation and mailing of Schedule 
K-1s no later than 120 days after the end 
of the NCE’s fiscal year;

• Voting rights concerning dissolution; 
disposal of NCE assets outside 
the ordinary course of business; 
amendment to NCE Agreement; 
redeployment; removal of and 
appointment of Manager; etc.;

• The ability to provide management 
with advice concerning the business of 
the NCE, including the use of the EB-5 
funds and other investments.

Depending upon the terms of the NCE 
Agreement, the EB-5 investors may have 
additional voting or managerial rights. To the 
extent an issue arises that is not contemplated 
by the NCE Agreement, the duty owed to an 
investor may be contemplated under state or 
federal law, as discussed below. It is also a good 
idea to review the offering documents, as many 
times representations are made to EB-5 investors 
via the private placement memorandum as to 
the project, their rights, and the obligations of 
the NCE manager, which are not included in the 
scope of the NCE Agreement.

It is important that the NCE manager is involved 
in the early stages of negotiation and drafting 
of the NCE Agreement. Early involvement with 

corporate and securities counsel will focus the 
NCE Manager on the level of their involvement, 
their expected obligations, the obligations they 
wish to undertake, and what commitments the 
NCE can and will  honor. Frankly, this is not a 
task that should be left to typical cookie-cutter 
Operating Agreements as such will surely fail to 
take into account the specific obligations that the 
NCE will be required to comply with or abide by 
in connection with performing and maintaining 
its EB-5 obligations as well as adhering to 
applicable law.

The State Law Implied Covenant of Good Faith

State law maintains rights for the protection 
of investors. Most states tend to have similar 
statutory constructs relating to investor rights, 
and the formation and operation of limited 
liability companies and limited partnerships. 
For the sake of convenience, we will focus our 
discussion  to Delaware law relating to alternative 
entities, as many entities form in Delaware and 
many states follow Delaware’s lead.

Delaware’s Limited Liability Company Act (the 
“Act”) provides for the “Implied Covenant” 
of good faith and fair dealing: “the member’s 
or manager’s or other person’s duties may 
be expanded or restricted or eliminated by 
provisions in the limited liability company 
agreement; provided, that the limited liability 
company agreement may not eliminate the 
implied contractual covenant of good faith and 
fair dealing…”1 The Delaware Revised Limited 
Partnership Act (“DRUPLA”) provides an almost 
identical concept.2

The legislative intent underlying the Implied 
Covenant was that “in some circumstances 
fiduciary duties not explicitly provided for in 
the limited liability company agreement apply. 
For example, a manager of a manager-managed 
limited liability company would ordinarily 
have fiduciary duties even in the absence of 
a provision in the limited liability company 
agreement establishing such duties”.3 This 
covenant of good faith and fair dealing may not 
be removed by contract. The Delaware courts, 
however, have narrowed the application of the 
Implied Covenant, particularly in situations 
where the investors are sophisticated and have 
waived certain fiduciary protections.4The 
Delaware courts use the Implied Covenant to 
see if there is a gap that needs to be filled in the 
contract. Thus, if an operating agreement or a 
1 Del. Laws, c. 332, §18-1101(c).
2 Del. Laws, c. 332, §17-1101(d).
3 https://legis.delaware.gov/BillDetail/23082
4 Allen v. El Paso Pipeline GP Company, L.L.C., 2014 BL 173739 
(Del. Ch. June 20, 2014), aff ’d Del. Feb 25, 2015
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limited partnership agreement expressly cover a 
particular topic, then the court will not apply the 
Implied Covenant. If, however, the underlying 
agreements are lacking or silent on the issue, then 
the court will examine the documentation to see 
if the Implied Covenant will fill the gap.5

What does this mean, particularly, to an EB-5 
investor? As the Delaware Chancery Court noted, 
“[d]espite the appearance in its name of the terms 
“good faith” and “fair dealing,” the covenant 
does not establish a free-floating requirement 
that a party act in some morally commendable 
sense.6” Thus, while there is no moral or equitable 
requirement under the law that the Delaware 
courts would examine, they would, however, look 
to the contract itself and what the parties would 
have agreed upon if the issue had arisen upon 
execution of such agreement. Therefore, in the 
event that the NCE Agreement is silent as to a 
particular issue (we have found that this comes 
up fairly often concerning redeployment), its best 
practices to put yourself in the shoes of the EB-5 
investor, to determine what rights they would 
have wanted as to such issue had it arose upon 
execution of the NCE Agreement.

It is important to realize that there can be 
other obligations and duties for the NCE and 
its management, such as the duty of care and/
or the duty of loyalty, if formed in other states. 
For example, in Florida, each manager of a 
manager-managed limited liability company, 
and each member of a member-managed 
limited liability company owes fiduciary duties 
of care and loyalty to the members.7 Florida 
also maintains a conditional duty to disclose in 
a manager-managed limited liability company 
whether a member has a right to vote or consent.8 
The specific duties and obligations vary state 
by state, with differing obligations and levels of 
protection. Thus, at the initial formation process, 
NCE management should consult with corporate 
counsel as to the advantages and disadvantages of 
forming the NCE in a particular state.

Given the importance of an EB-5 investor’s 
petition(s) with USCIS, acting in good faith and 
fair dealing not only relates to complying with 
terms of the NCE Agreement, compliance with 
state statutes, providing inspection rights, tax 

5 Express Contract Terms and the Implied Contractual Covenant 
of Delaware Law, 38 Del. J. Corp. L. 1, 19 (2013); see also, Oxbow 
Carbon & Minerals Holdings, Inc. v. Crestview-Oxbow Acquisi-
tion, LLC, Del. Supr. No. 536, 2018 (Jan. 17, 2019), see footnotes 
110 to 113 and accompanying text.
6 See, Allen at 22, referring to Gerber v. Enter. Prods. Hldgs., LLC, 
67 A.3d 400, 422 (Del. 2013), overruled in part on other grounds 
by Winshall v. Viacom Int’l, Inc., 76 A.3d 808 (Del. 2013), at 418.
7 Fla. Stat. §605.04091.
8 Fla. Stat. § 605.0410(3)(d).
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like, but has a particular emphasis upon and 
sensitivity to immigration related issues. For 
example, project updates, updates regarding 
changes to immigration law, and changes to the 
regional center should all be communicated to 
the EB-5 investor on a regular basis. In addition, 
any other information that could impact 
an EB-5 investor’s immigration petition or 
communication with USCIS should be promptly 
provided.

Securities Law

In the event of a material change in the terms of 
the investment made by the EB-5 investors that 
was not disclosed as a possible risk in the offering 
memorandum, the EB-5 investors may have a 
right to rescind their investment or make a new 
investment decision to retain their investment 
despite the material change. In that case, the NCE 
would be required to provide written disclosure 
of the change in terms of the investment and 
request the EB-5 investors to confirm or rescind 
their investment. In general, the following, to the 
extent that they trigger an investment decision by 
the EB-5 investor, would require a supplement to 
the EB-5 investors:

• Material change of the scope and nature 
of project;

• Material change to project ownership 
structure; or

• Use of EB-5 investor funds differing 
than as represented in offering 
documents.

However, if a project experiences a delay, or an 
increase in costs, or a change in financing, if 
the offering memorandum discloses that such 
delays, cost increases, or changes in financing 
could occur, and these changes did not jeopardize 
the immigration status of investors, then this 
would not be considered a material change in 
the terms of the offering, and there would be no 
need to offer a right of rescission to investors.  
In that case, the NCE manager might send a 
progress report explaining the change to existing 
investors, but there would be no need to provide 
a supplement to the offering memorandum 
(assuming that the offering had been completed), 
because the investors would not have a right to 
make a new investment decision.

Even if a change of circumstances does not rise 
to the level of a material change requiring the 
offering of a right to rescission to investors, there 
could be many other reasons that necessitate 
a notice to EB-5 investor. The EB-5 investor is 

different from a typical investor in an alternative 
vehicle, given the significance of their (and their 
family’s) immigration petitions. Therefore, its 
best practices to inform the EB-5 investor of any 
change that could impact their petitions.

Of particular importance is the sale or 
refinancing of the project. As a general matter, 
the EB-5 investor may have a voting right 
upon such occasion. If so, then the manager 
or general partner ensure that the proper 
voting procedures are followed. Upon a sale, 
refinancing, or redeployment of EB-5 funds, the 
manager or general partner must first look to the 
organizational and funding documents to ensure 
that such sale, refinancing, or redeployment is 
contemplated and the borrower/developer has 
complied with representations, covenants, and 
warranties, and if they have not been complied 
with, act to preserve its legal rights and remedies.

Concerning redeployment of EB-5 funds into a 
different project following the sale or refinancing 
of the project, or upon the maturity of the EB-5 
financing, it is possible that the organizational 
documents are silent as to the issue, or they 
may reflect that a particular project, purpose, 
or qualifying investment that is contrary to or 
dissimilar from the original project, purpose 
or qualifying expenditure. In such situation, 
amendments to the documents, and possibly a 
vote of the EB-5 investors, is necessary to validly 
authorize the redeployment. 

Conclusion

Every EB-5 project is a living, fluid, and ever-
changing organism. There are events and 
contingencies that you cannot control or 
contemplate. If you ignore these facts, and believe 
that merely because the offering is complete, then 
you do so at your own risk and can substantially 
increase your liability exposure. At the initial 
drafting stage, building both flexibility and 
project specificity into each NCE Agreement is 
key, so that NCE management has the ability 
and understanding to deal with changing 
circumstances through the life of the investment 
and the EB-5 project. As noted above, the EB-5 
investors need, at a minimum, to be treated in 
good faith, and in accordance with the provisions 
of the documents, as well as complying with any 
obligations under federal securities laws and state 
statutes. Someone in your organization must be 
given authority and responsibility, along with 
outside counsel, to review, monitor and report 
to EB-5 investors on a regular basis, to ensure 
compliance with the governing documents, as 
well as state law, and potential ongoing securities, 
immigration, and tax issues.
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