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defendants in litigation. Such parties could 
also face reputational harm from negative 
media, scrutiny by government agencies and 
entanglement in criminal investigations. 
Therefore, all recipients of EB-5 capital and 
a regional center in an EB-5 transaction 
should take steps to ensure that a sufficient 
compliance process is in place before accepting 
subscriptions from investors. 

REGIONAL CENTERS CAN MITIGATE 
THE RISKS AND AVOID BUSINESS WITH 
PERSONS WHO ARE POLITICALLY EXPOSED 

As we move into an era of more compliance, 
regional centers will need to insulate their 
oferings from actions similar to U.S. vs. 
Philadelphia US Immigration Fund. One basic 
step is ensuring that investor questionnaires 
in the subscription process adequately prompt 
investors to disclose material information on 
their family background.  

We should presume that the Securities and 
Exchange Commission (SEC), the U.S. 
Department of Justice (DOJ), law enforcement 
agencies and other regulatory bodies would 
take a broad and inclusive definition of who 
may potentially be politically exposed. But 
not all PEPs present the same level of risk to 
parties in a regional center EB-5 transaction. 
The degree of risk is related to geographic 
location and the level of corruption in a 
specific country or industry, as well as to the 
position and influence of the individual. 

Regional centers that raise funds without a 
broker-dealer have a higher risk of accepting 
funds from PEPs without any due diligence 
from a third-party. Why? Because broker-
dealers must have AML programs under 
FINRA, Treasury and SEC rules. Issuers of 
EB-5 securities that do not have an affiliation 
with a broker-dealer should consider creating 
their own AML program that includes a 
process for identifying investors who may 
be deemed PEPs.  Broadly, AML programs 
may include a system of internal policies, 
procedures and controls; a designated 
compliance officer with day-to-day oversight 
over the AML program; an ongoing employee 
training program; and/or an independent 
audit function to test the AML program. 
Having a robust AML program in place now 
is also a strong approach to preparing for any 
EB-5 integrity measures that lawmakers may 
introduce in connection with extending the 
EB-5 Program. 

Risks for Regional Centers and Project Principals in Accepting 
“Politically Exposed Persons” (PEPs) as Investors

in a specific geography, and local vendors 
capable of providing investigative, research, 
and analytical services and due diligence 
reports. The due diligence should not be 
performed by any party with a financial 
interest in the investment being accepted, but 
should be undertaken by a disinterested and 
qualified party who has experience with anti-
corruption investigations. 

The breadth and focus of due diligence efforts 
necessary for a particular investor who may 
be a PEP depend heavily on the facts and 
circumstances surrounding the investment and 
source of funds. For any potential investor who 
may be deemed to be a PEP, a regional center, 
issuer or project principal should review a 
report on that individual that highlights any 
“red flags,” even if the source of the investor’s 
funds for an EB-5 investment are purportedly 
from a lawful source. These “red flags” could 
include negative press or media attention, 
unexplained or inexplicably complex routing 
or origin of investment funds, use of secrecy 
vehicles or havens, consulting or import/
export arrangements without legitimate 
business purposes, potential indicators of tax 
or currency control evasion, or facts that a 
prospective investor did not initially disclose 
such as a close familial tie to a government 
official. A regional center, issuer or project 
principal should engage counsel to review the 
risk level of allowing the individual to become 
an investor in the offering. 

In any case involving a potential PEP, the 
recipient of EB-5 proceeds should secure 
a detailed report about the investor’s 
background, along with advice from qualified 
securities, anti-corruption and banking 
counsel on the risks that would be assumed by 
accepting the investor into a regional center 
EB-5 offering. In some prospective investment 
scenarios, economic sanctions should be 
reviewed. These compliance steps should 
be documented and retained in the event 
of a government investigation. In an EB-5 
transaction where a regional center controls 
an EB-5 funding vehicle such as a limited 
partnership or LLC, the regional center should 
retain this documentation. Where a regional 
center has an affiliation with a project but is 
expressly not an issuer from a securities law 
standpoint in an EB-5 transaction, the regional 
center’s principals should secure confirmation 
that the issuer has taken sufficient compliance 
steps to prevent ineligible PEPs from investing 
in an offering. 

RISKS AND CONSEQUENCES OF ACCEPTING 
FUNDS FROM A PEP

Having undetected or unscreened PEPs in 
a deal can expose an EB-5 regional center 
to invasive investigations, enforcement 
proceedings and costly litigation, such 
as forfeiture proceedings.  This may 
result in reputational harm to a regional 
center, delays in closing and settlement of 
investment transactions, penalties and, in 
some circumstances, criminal exposure, 
in addition to legal fees. The risk level to a 
regional center is amplified when, after an 
investment is transacted and an EB-5 investor 
has wired funds to an escrow account or 
project, a regional center discovers that an 
EB-5 investment was acquired with funds that 
are traceable to unlawful activities. In such a 
case, funds may not simply be returned to the 
investor. Securities and banking law counsel 
should be consulted on the appropriate steps 
to take, which could in certain scenarios 
include turning the funds over to a court for 
an interpleader proceeding. Accepting funds 
from a PEP who is not qualified to become an 
investor can have consequences and result in 
costly litigation.  

For example, in 2015 the United States District 
Court in the Eastern District of Pennsylvania 
(Philadelphia) ordered a default judgment 
against an interest in a limited partnership 
connected with an EB-5 investment.  See 
United States of America v. A Limited 
Partnership Interest Held in the Name of or for 
the Benefit of Sang Ah Park in the Philadelphia 
U.S. Immigration Fund, No. 2:15-CV-00814-AB 
(“U.S. vs. Philadelphia US Immigration Fund”).  
The action was brought by the Criminal 
Division of the United States Department 
of Justice (DOJ), which sought forfeiture. In 
this case, the EB-5 investor was the daughter-
in-law of former President Chun Doo-hwan 
of Korea (President Chun), who had made 
an investment into a regional center project 
with funds traceable to corruption proceeds.  
The entire $500,000 investment was ordered 
forfeited. 

While the actual issuer of an investment in 
an EB-5 transaction faces the most serious 
consequences of accepting funds from an 
investor who is a problematic PEP, parties 
in an EB-5 transaction who later receive 
proceeds sourced by a PEP may face exposure 
in litigation. Specifically, a regional center that 
has only a contractual affiliation with a project, 
as well as an ultimate recipient of EB-5 funds 
such as a developer, could be named as relief 
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In April 2016, the SEC cast a shadow over 
the EB-5 industry when it announced one 
of the largest fraud cases in the program’s 

history. The Commission charged Jay Peak, a 
Vermont-based ski resort, with fraud and froze 
its assets based on the misuse of more than $200 
million of the $350 million solicited from foreign 
investors under the EB-5 program. Of the $200 
million, $50 million was spent on personal 
expenses—including the purchase of a luxury 

condominium. Notably, aside from the charges 
brought by the Commission against the owner 
and CEO of the ski resort, a Jay Peak investor 
is suing the State of Vermont for its negligent 
oversight of the EB-5 program.

The effect of fraud within the EB-5 program 
can be far reaching. The Jay Peak scandal 
decimated the dreams of more than 700 foreign 
investors, kept hundreds of American jobs from 
being created under the EB-5 program, and 
sent contractors into bankruptcy. As a result, 
reputations within the EB-5 industry were 
crushed. Indeed, in the wake of Jay Peak, the 
reputation of Vermont’s EB-5 industry was so 
damaged that state officials considered ending 
Vermont’s involvement with the program.

Jay Peak, unfortunately, was not an isolated 
instance of fraud, with EB-5 construction fraud 
continuing to make headlines across the United 
States and abroad. Among the scandals that 
have plagued the industry are those involving 
the Chicago Convention Center, Path America, 
and the Florida Gateway Regional Center. 
Often, these scandals involved the misdirection 
and misappropriation of funds, abandoned 
projects, substitution of materials, wage and 
hour violations, and the failure to meet required 
benchmarks.

Unsurprisingly, these public scandals have 
resulted in foreign investors and the agents who 
represent them becoming wary of EB-5 projects. 
With growing wait times for access to the United 
States faced by Mainland Chinese investors, 
foreign investors are concerned about anything 
that might cause greater delays in the EB-5 

process. Eager to minimize that risk, investors 
may be more responsive to regional center 
operators and developers who offer transparency 
into their projects. 

Nevertheless, many regional center 
operators currently undertake limited efforts 
to demonstrate their transparency and 
trustworthiness to overseas agents and their 
investor clients. Specifically, many industry 
stakeholders have historically held themselves 
out as conducting background checks and 
providing construction monitoring with respect 
to the projects they market, while providing only 
a low-level employment background screen or 
an on-site camera allowing investors to view the 
construction site remotely. However, a robust 
diligence process requires thorough and proper 
background checks of regional center operators, 
developers, and contractors. Additionally, 
because the investors’ capital and dreams are at 
risk long past the initial due diligence process, a 
structured method for ongoing monitoring and 
project oversight is essential.  

Moreover, it appears that some agents accept at 
face value claims by regional center operators 
and developers that they provide sufficient 
diligence and construction oversight, without 
further inquiry. As noted by Roy Carrasquillo, 
a partner in Cozen O’Connor’s EB-5 practice 
group, although the immigration aspect of 
the EB-5 program is subject to extensive 
monitoring, “the construction and development 
aspect of the system has lacked sufficient 
scrutiny thus far.” Without sufficient oversight, 
Carrasquillo believes that the door is left open 
for the developer to “use funds inappropriately.”1 
Despite the availability of proper, robust, and 
reasonably cost-effective solutions, the measures 
1 https://www.constructiondive.com/news/development-boon-or-
fraud-risk-inside-the-controversial-eb-5-immigrant-inv/433852/
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currently proffered by many regional center 
operators and developers are inadequate to 
ensure project integrity.

So what can be done to provide greater 
transparency and integrity? With pending 
legislation that will eventually force operators 
and developers into action, regional center 
operators and developers should respond 
proactively by including greater integrity 
measures in their projects. Doing so will 
effectively set these operators and developers 
apart from their competitors by demonstrating 
a genuine desire to protect their integrity and 
ensure transparency. An increasingly popular 
option in accomplishing this among both 
public and private sector entities is the use of 
construction integrity monitors, engaged by 
state and local developers for more than 20 
years with great success.2 

Integrity monitors are engaged to detect and 
prevent fraud, waste, and other unethical 
behaviors in the first instance—often before 
they become public or cause reputational 
damage. Thus, integrity monitors can help send 
a valuable message to foreign investors and 
agents: that the regional center operators and 
developers care to maintain their integrity, and 
are not merely concerned with meeting the 
minimum regulatory requirements to maintain 
operations. Beyond these benefits, an integrity 
monitor can save hundreds of thousands of 
dollars through fraud prevention as well as in 
litigation fees resulting from alleged fraudulent 
activity.

Importantly, integrity monitors are third-
parties, known for their skills and integrity, 
who are completely independent of the 
projects, developers, and regional centers. 
As EB-5 veterans know, all too often, the 
developer, NCE, and regional center are 

2 See, for example, the description of the New York City Integrity 
Monitor, run by the City Department of Investigation, at https://
www1.nyc.gov/site/doi/about/integrity-monitor-program.page

affiliated—or, worse yet, one and the same. As 
observed by Ronald R. Fieldstone, a Partner 
with Saul Ewing Arnstein & Lehr LLP, nearly 
all EB-5 fraud cases involved a funds user 
who was also responsible for monitoring fund 
disbursement. Fieldstone believes that “[t]here 
must be independence in the process whereby a 
competent party unaffiliated with the developer/
JCE is monitoring the process to insure integrity, 
in much the same manner as an institutional 
lender would oversee a construction loan.” He 
noted that the majority of regional centers and 
general partners or managers of the NCE simply 
lack the expertise to provide this oversight. 
Because of this, he encourages they seek the 
help of independent third parties who have 
experience with such oversight and can mitigate 
the risk of fraud.

The EB-5 industry needs trusted, independent, 
third-party professionals to provide true 
integrity diligence. Such diligence includes 
incorporating proper techniques and tested 
measures in background due diligence and 
construction integrity monitoring that go 
beyond a mere superficial review. Accordingly, 
a construction monitor must review the 
project details, focus on contractual and legal 
compliance, and work to detect waste, or even 
fraud.

As a best practice, a properly designed 
construction integrity monitorship should 
include the following four aspects of integrity 
oversight:

(1) a preliminary contract document 
review that includes examining 
the construction contract plans, 
checking the reasonableness of the 
project schedule and budget, and 
flagging areas of risk;

(2) scheduled monthly on-site reviews 
of the actual construction and the 

current financial status of the project 
to prevent typical frauds and keep 
investors aware of project status, as 
well as a thorough review of Draw 
Requests to analyze overall billing 
and supporting documentation;

(3) unscheduled monthly site 
inspections to deter fraudulent 
activities on the job site and include 
oversight of a variety of construction 
issues that are susceptible and 
historically tied to fraud; and

(4) quarterly construction progress 
reports that summarize all 
monitoring tasks performed during 
that quarter in addition to any 
recommendations for improvement 
or identified weaknesses.

Ultimately, enhanced integrity measures, such as 
in-depth background investigations and proper, 
independent construction integrity monitoring, 
will serve all EB-5 stakeholders. Such integrity 
measures may better protect investors against 
fraud and deceptive construction practices that 
can delay or destroy their immigration dreams, 
while agents, regional centers, and developers 
may also benefit by better safeguarding their 
reputations. Regional centers and developers will 
also enjoy greater protection against financial 
and reputational risk, while also allowing for a 
distinct marketing advantage.

Considering the cost-benefit balance, regional 
centers and developers should consider 
employing deeper integrity measures, including 
monitors in the right instance. Providing this 
level of transparency to investors and agents 
would allow the EB-5 industry, as a whole, to 
develop a stronger reputation for proactive 
self-regulation, enhanced integrity, and greater 
transparency to investors. Now is the time to 
embrace these practices. 
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In this article we explore the evolution 
of bridge financing in EB-5 projects 
and the role the United States and 

Citizenship and Immigration Services 
(“USCIS”) has played in defining the 
acceptable parameters and uses for the 
EB-5 industry. We will trace the USCIS’ 
position since it officially stated in its May 
30, 2013 EB-5 Policy Memorandum that 
projects could use bridge financing and 
still be credited with job creation. From 
there we present a modified definition 
along with an analytical framework 
to bridge the understanding between 
policy and application, so we can explore 
the current parameters of what USCIS 
considers acceptable bridge financing for 
the purposes of job creation1.   

A MODIFIED DEFINITION & ANALYTICAL 
FRAMEWORK:

While the general definition of bridge 
financing is largely unchanged since the 

1 For simplicity’s sake, below, we use the term Job Creating 
Entity (“JCE”) to refer to the entity that is ultimately responsi-
ble for receiving/using the EB-5 funds for project develop-
ment and job creation. It may be the developer, an affiliate of 
the developer, or the Special Purpose Entity formed to build/
own a particular project. However, this distinction is critical 
because it will ultimately decide whether a project’s temporary 
or short-term financing will be eligible for replacement with 
EB-5 funds.

May 30, 2013 EB-5 policy memorandum,2  
here’s a modified definition that may be 
a useful way of understanding USCIS’ 
intent/adjudication: 

Generally, the JCE can use EB-5 
funds to repay the JCE’s short-
term or temporary funding that 
is necessary for completion of a 
project. This is true regardless 
of when the JCE contemplated 
the need for bridge financing 
at the beginning of project 
development. While not clearly 
defined, absent any other 
compelling factors, USCIS 
has referenced 1-2 years as an 
acceptable “short-term” to be 
approximately 1-2 years.

As we will further explore below, 
while bridge financing was adopted by 
USCIS as a pragmatic solution to allow 
projects to overcome unexpected delays 
and obstacles, the general definition 
provided by USCIS is best analyzed in 
conjunction with how the EB-5 market 
2 The current definition can be found at USCIS Policy Manu-
al, Volume 6, Part G – Investors, Chapter 2(D)(1) -- “Eligibil-
ity Requirements” – Section D.1. “Bridge Financing” (August 
23, 2017) (available at https://www.uscis.gov/policymanual/
HTML/PolicyManual-Volume6-PartG-Chapter2.html#S-D).
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