
IIUSA.ORG  |  44  VOL. 6, ISSUE #1, APRIL 2018

JIM NAIL 
CHIEF INVESTMENT OFFICER, AISA

For years the EB-5 industry has tolerated 
certain potential conflicts of interest. The 
lenders of investor funds may be affiliated 

with the borrower, for example, yet have an 
explicit right to waive or modify repayment 
terms. Or all the parties in a deal may be under 
common control, from the seller of land to the 
buyer, from the Regional Center to the builder, 
from the broker-dealer to the future business 
operator of a project.

Recently, in part perhaps because of stricter 
SEC enforcement actions, EB-5 promoters 
and migration agents are inquiring whether an 
independent co-manager could help protect 
investor interests in such cases. This article 
provides an overview of services an unaffiliated 
and regulated co-manager can provide.

A note of reassurance to begin. Nobody wants 
an outsider interfering with business decisions; 
and rest assured, nobody wants to exercise 
that role either. Supervising – and potentially 
second-guessing - the general partner’s every 
move would be a full-time job, expensive to 
implement, and no way to run a business. The 
independent co-manager function is much 
more focused: an unaffiliated and regulated 
fiduciary with the ability to step in at selected 
“pressure points” of the venture, to monitor 
and ensure that specific pre-agreed procedures 

are respected. This is a hands-off approach that 
stays out of the way, and yet that can still assure 
investors and regulators that a good-faith effort 
is being made to manage conflicts of interest.

Importantly, as litigation becomes more 
common in a maturing EB-5 industry, involving 
a co-manager will do more than just signal that 
the deal sponsor is offering a gold-standard 
product; it also gains a licensed and insured 
potential co-defendant to share some of the 
liabilities in case the project goes wrong.

The following are 10 of perhaps the most typical 
“pressure points” we look at:

1) Subscription escrow release 
/ Return of subscription funds. 
Typically, escrow release terms in 
current EB-5 deals depend mostly 
or entirely upon the approval of the 
NCE itself. This keeps things simple 
and limits responsibility for the bank 
and administrator, but  if the NCE is 
not acting entirely in the interests of 
the investors, this approach defeats 
the purpose of having an escrow 
account in the first place. Imagine, if 
you were buying a house, and your 
money could be released from escrow 
anytime the seller reported that all 
conditions were met. You wouldn’t 
feel completely protected, would you? 
The good news is that a co-manager 
can easily be inserted into nearly 
any escrow agreement, with the job 
of authorizing the release of funds 
not when the NCE says the release 
conditions have been met, but when 
they actually have. This is a minor 
administrative service that the escrow 
bank or administrator can offer as 
well.

2) Funds disbursement to the Project. 

It is still quite common for NCEs to 
release their EB-5 investors’ money 
directly to a project entity (the JCE) 
either as soon as available or in a 
single lump-sum transfer as soon as 
the minimum closing amount has 
been reached. This is not the way real 
estate development is usually funded 
in arm’s-length loans to investment 
projects, and it is vulnerable to fraud 
and abuse. The normal process is 
to have a construction consultant 
review the developer’s invoices and 
expenditures, do a site visit to ensure 
that visible progress corresponds 
to what’s being claimed, and then 
approve a construction draw. When 
the developer is ready to proceed to 
the next draw, the process is repeated. 
That said, even a construction 
consultant doesn’t necessarily resolve 
conflicts of interest if the lender and 
borrower are under joint control. 
Including an independent co-manager 
with strong EB-5 awareness is critical 
to oversee the process and certify that 
the funds are in fact going into the 
project.

3) Keeping investors informed. The 
co-manager should normally reach 
out to investors, often by direct letter, 
just to make sure that they have 
been told exactly what the investor-
protection role in the offering is (and 
isn’t). This can go one step further, 
with the co-manager taking investor-
reporting tasks off the deal sponsor’s 
hands entirely. Investors tend to like 
this arrangement as it means that 
a neutral party, in addition to the 
manager itself, is keeping tabs on the 
project and letting them know about 
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construction progress, job-creation, 
business plan implementation, etc. For 
the developer, communicating with 
investors is often a low priority chore 
once a project has been fully funded, 
so this service may be welcomed by all 
concerned. 

4) Acting as a shareholder proxy 
in key votes. EB-5 investors are 
notoriously difficult to coordinate, 
whether to approve a special decision 
by the general partner or for other 
purposes. A sizeable project may 
involve a dozen languages and a 
wide range of investor experience 
and expectations. To help cope 
with this, a project could include 
a co-manager as an independent 
investor representative, who would 
be entitled to vote the EB-5 equity 
interests on specific issues for which 
investor approval is required. For 
the co-manager, this arrangement 
can involve a substantial time 
commitment, both up-front (to 
understand the offering and the 
project), and on a continuing basis 
(to understand the context of issues). 
The co-manager may still put  critical 
decisions to an investor vote. It is also 
important to ensure the transparency 
of the proxy voting powers, and 
potentially their reversibility, so that 
individual investors know what they 
are agreeing to and can withdraw 
if necessary to represent their own 
rights.

5) Monitoring key operations. On 
a micro level, a co-manager can 
be tasked with monitoring any 
quantifiable parameter that may 
be of critical importance to the 
project, including construction 
spending, vacancy/occupancy rates, 
ADR & RevPAR, maintenance or 
marketing costs, manager salaries, 
etc. The challenge is to ensure that the 
information will be available and to 
agree on procedures for accessing it.

6) Approving change of loan terms. 
If an EB-5 project runs into purely 
short-term cash flow difficulty, it 
may be important for the NCE as 
lender to have wide negotiating 
powers, including the right to waive 
key loan terms. This is a business 

decision that any lender could find 
itself considering as an alternative to 
incurring the costs and risks of forcing 
a borrower into default and possible 
bankruptcy. However, as mentioned 
above, in EB-5 deals the NCE (the 
lender) and the JCE (the borrower) 
are often under joint control. This 
control doesn’t have to be total or 
explicit in order to be effective. For 
instance, a regional center may 
be subject to strong influence by 
a developer simply due to the fact 
that the RC has no other sources of 
projects. In such a case, the problem is 
not just the obvious risk of bad-faith, 
but also that conflicted parties may 
simply find themselves unable to be 
objective. Such dilemmas are avoided 
if an independent co-manager can 
be tasked to approve, certify and/or 
communicate changes in loan terms. 

7) Supervising a sinking-fund. Some 
EB-5 projects promise to set aside 
a certain percentage of available 
cash each year, to help fund the 
redemption of EB-5 investors at a later 
date. Sometimes the contributions 
to such sinking-funds must reach 
a specific total amount (such as the 
full redemption obligation) before 
the deal sponsor is allowed to take 
any cash for itself. An independent 
co-manager can monitor the relevant 
bank balances and report on them to 
investors, or can even be appointed as 
co-signatory on the account to ensure 
that it is used only for pre-agreed 
purposes.

8) Supervising NCE expenses. Many 
EB-5 investment vehicles anticipate 
covering “fund expenses” out of 
revenue before passing on the residual 
amount to investors. This is perfectly 
reasonable but can put the investor in 
a vulnerable position, especially when 
the NCE has a right to incur, and be 
compensated for, costs that may in 
part be under its own or its affiliate’s 

control, such as salaries, allocated 
overheads, or even fees for related-
party services. Here an independent 
co-manager can help provide comfort 
and a degree of protection, by 
reaching agreements with the NCE 
about the nature and level of expenses 
and the procedures to be followed 
in case expenses are higher than 
anticipated.

9) Managing redeployments, if 
necessary. Redeployment of NCE 
funds is an increasing concern – and 
one of the clearest instances when 
an independent co-manager may 
be essential. Generally speaking, 
companies without a license as 
Investment Advisers are not allowed 
to manage blind pools of investor 
funds on a commercial basis, so most 
NCEs are simply not legally entitled to 
redeploy their investors’ money into 
new investments. Beyond this, there 
are numerous issues to consider, to 
ensure that the money is re-invested 
on a prudent and transparent 
basis, as well as on a basis likely to 
conform with USCIS requirements. 
An experienced co-manager, duly 
licensed, can step in to help with the 
redeployment in such cases, whether 
the funds are going into a new 
development project or into more 
liquid securities.

10) Termination and liquidation. 
Finally, all good things must come 
to an end, and eventually this also 
happens with EB-5 projects. There is 
no absolute need for an independent 
co-manager to assist with the 
liquidation process, but it can be 
helpful to have someone certify that 
the accounts were kept, assets valued, 
liabilities covered, reserves set aside, 
and funds distributed on a reasonable 
basis. Alternatively, the NCE may 
prefer for the co-manager to act as 
liquidator and to handle such details 
in full.

The objective in all these co-management 
roles is essentially the same: to provide some 
additional level of protection of EB-5 investors 
from fraud or abuse, yet without interfering 
in the General Partner’s management of the 
business. The most effective way to do that 
is to identify the key “pressure points” in the 
project, where a neutral third party can make a 
difference. 
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